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A Report to The Reader 


Doughton intro- 


R EPRESENTATIVE 
371 on October 10, 


duced H. J. R. 
1949, 


Under the proposed joint resolution ninety- 
two per cent is the figure to be used by 
life insurance companies in computing their 
reserve and other policy liability credit in 
federal income tax returns beginning with 
1948 and 1949, instead of the percentage 
figure provided for them by the Commis- 
sioner. The measure would require a new 
return to be filed and a tax paid under Sec- 
tion 201 of the Code using this new method 
of computation. Under the resolution, the 
filing and tax payment would have to be 
made on or before the fifteenth of the third 
month following enactment. Any prior re- 
turns for that year would be voided, al- 
though taxes paid thereunder would be 
credited to those payable under the new 
return, provided they had not already been 
credited or refunded. 

This 


rectify 


has been 


measure undertaken to 
what some have chosen to term an 
exemption from federal income taxes which 
life insurance companies have enjoyed since 
1947. What in effect has happened, however, 
is this: The method of computing adjusted 
normal tax net income and adjusted corpo- 
ration surtax net forth in 
Code Sections 202 and 203 did not produce 
a taxable net income in 1947 and 1948, 

H, 5. Rn. 371i been referred to the 
Committee on Ways and Means, which, in 
turn, has appointed a= special 
committee to study the measure. 


income, as set 


has 


seven-man 


V ERY OFTEN, in dealing with the more 
commonplace matter of everyday life, 
the lawyer is inclined to disregard the 
practical aspects of the situation in deference 
to what he regards as his sole consideration 
—the legal side. 

Many articles on the legal aspects of 
subrogation have been written and undoubtedly 
many more will appear. Very few, however, 
will ever touch upon the practical aspects 
of the subject in the way that the following 
article does. Mr. H. C. Anderson, an Illinois 
attorney with the Policy Holders Union, 
sent us a letter which we believe to be of 
such value to attorney and client, to lessor 
and lessee and to insurer and insured, that 
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it qualifies for presentation in full. Its sug- 
gestions might be lost to our readers by 
presenting it in digest form. 


Subrogation Pitfalls 


The general doctrine that an insurance 
company is entitled to subrogate against the 
person or persons primarily responsible fo 
a loss is well recognized. Practically al 
insurance policies contain a _ subrogation 
clause; and even in the absence thereof, sub- 
rogation has been permitted since it is a 
normal incident of insurance and is not 
dependent upon custom, statute or the terms 
of a contract. 

The principle of subrogation is as old as 
insurance although it has taken on 
added significance in the past several years, 
particularly in the field of fire insurance, 
where heavy losses have caused the com- 
panies to explore all possible avenues to 
improve their loss experience. The Texas 
City disaster is a notable example. There 
have been filed against the United States 
Government a number of suits, totaling 
millions of dollars, based on the fact that 
the were the result of negligence 
on the part of government employees or 
agents. Another recent subrogation 
of widespread interest and involving a 
judgment of about $200,000 involved Gen- 
eral Mills in Minneapolis, whose employees, 
it was reported, negligently destroyed the 
building in which General Mills was a 
tenant. 


some 


losses 


case 


While the general theory of subrogation is 
well understood, its application in specific 
instances is often overlooked until 
occurs. In the normal chain of events the 
assured has little or no interest in what 
steps an insurance company may take to 
recover from the party primarily at fault 
When the assured is reimbursed for damagt 
to his property or has his judgment paid, 
the case, so far as the assured is concerned, 
is closed. There are, however, a variet) 
of situations where the exercise of subroga- 
tion rights by insurance companies cam 
prove extremely embarrassing to an assured 
and even, on occasion, virtually nullify the 
benefits of the insurance. A few concrete 

(Continued on page 784) 
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f §=State Legislation 


Disability Insurance Policies 


California has amended the provisions 
of its Insurance Code relating to disability 
insurance policies to provide that no disa- 
bility policy shall be issued or delivered to 
any person in California if the policy con- 
tains an amendment, change, limitation, 
alteration or restriction of the printed text 
by endorsement or by any means other 
than rider upon a separate piece of paper 
made a part of the policy; if any portion 
of the policy purports to reduce benefits 
by reason of the insured’s age; and unless 
the policy contains a brief description printed 
on its first page and on a filing back in not 
less than fourteen-point type. 

The law sets up standards that the policy 
must meet and.provides that the Com- 
missioner may, from time to time as condi- 
tions warrant, after notice and _ hearing, 
promulgate such reasonable rules and regu- 
lations, and amendments and additions as 
convenient to establish in 
advance of submission of policies the stand- 
ards required. In promulgating any such 
tule or regulation, the Commissioner shall 
give consideration to the criteria established 
and to the desirability of approving for 
use in policies in this state uniform provi- 
sions, nationwide or otherwise, and grant 
authority to consult with insurance au- 
thorities of any other state and their repre- 
sentatives individually or by way of con- 
vention or committee, to seek agreement 
upon such provisions. 


The Commissioner may 
Proval of filing of any policy. The with- 
drawal must be in writing and_ specify 
reasons. An insurer adversely affected by 
any such withdrawal may, within a period 
ot thirty days following mailing or delivery 
of the writing containing such withdrawal, 


are necessary or 


withdraw ap- 


State Legislation 


by written request secure a hearing to 
determine whether such withdrawal should 
be annulled, modified or confirmed. Un- 
less it is mutually agreed to the contrary, 
hearing shall be granted and commenced 
within a period of thirty days following 
filing of the request and shall proceed with 
reasonable dispatch to determination. The 
withdrawal becomes effective prospectively 
on the ninety-first day following the mailing 
or delivery of the withdrawal, and if request 
for hearing is filed, on the ninety-first day 
following delivery of written notice of the 
Commissioner’s determination. Any action 
taken by the Commissioner is subject to re- 
view by the courts. Petition for review may 
be filed at any time before the effective 
date of the action taken by the Commis- 
sioner. No action of the Commissioner 
shall become effective before the expiration 
of twenty days’ written notice and a copy 
is mailed or delivered to the person ad- 
versely affected, and any action submitted 
for review shall not become effective for a 
further period of fifteen days after the filing 
of the petition in court. 

The law provides that its provisions are 
not to be construed to grant the Commis- 
sioner power to fix or regulate rates for 
disability insurance or to prescribe a stand- 
ard form of disability policy. 

These provisions become effective on and 
after July 1, 1950, as to all policies there- 
after submitted and on and after January 
1, 1951, as to any policy thereafter issued 
or delivered in California irrespective of 
when its form may have been submitted 
or approved. Prior to these dates the pro- 
visions of law in effect on January 1, 1949 
shall apply to such policies. 


The provisions of this law do not apply 
to accident policies including those pro- 
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viding hospitalization benefits on account 
of sickness, which are issued through news- 
papers or other publications of general cir- 
culation to their subscribers, readers, car- 
rier boys, newspaper vendors or district 
men. After issuance, a disability policy 
shall not be amended, changed, limited, 
altered or restricted by any means other 
than rider upon a separate piece of paper. 
(S. B. 711, approved August 1, 1949.) 

The Commissioner shall not approve any 
disability policy if: 

1. It contains a provision, label, heading 
which is unintelligible, uncertain, ambigu- 
ous or likely to mislead. 

2. It fails to conform in 
with any California law. 


any respect 
3. It does not contain provision for a 
grace period—seven days for policies pro- 
viding for weekly premium payment—not 
less than ten days for policies providing for 
monthly or quarterly payment—not less than 
thirty-one days for all other policies. 


4. It contains benefits payable only for 
loss from specified diseases unless the dis- 
eases specified are so similar in nature as 
to be capable of accurate description by 
some commonly known generic term. 


5. The insuring clause contains no refer- 
ence to the exceptions, limitations and re- 
ductions, if any, nor any specific reference 
to, or brief statement of, each abnormally 
restrictive exception. 

6. It contains a provision reducing any 
original benefit more than fifty per cent on 
account of age of the insured. 

7. Irrespective of the premium charged, 
any benefit of the policy is not sufficient 
to be of real economic value to the insured. 
To be of real value, it is not 
necessary that the full 
amount of any loss insured against. 


economic 
any benefit cover 

8. By any caption, title or description of 
contents the policy states, implies or in- 
fers without reasonable qualification that 
it provides loss of time indemnity for life- 
time, or for any period of more than two 
years, if such loss of time indemnity is 
made payable only when house confined or 
only not ap- 


plicable to other total loss of time indemnity. 


under special contingencies 

9. It contains any benefit for total con- 
“fining disability payable only upon condition 
that the confinement be of an abnormally 
restricted nature unless the caption of the 
part containing any such benefit is accurately 
descriptive of the nature of the confinement 
required. (S. B. 711, approved August 1, 1949.) 
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Financial Responsibility 


The California Financial Responsibility 
Law, as passed in 1947, provided for de- 
posit of security by persons involved jin 
accidents who did not have insurance cover- 
ing any damage or injury caused by their 
operation of a motor vehicle. But the law 
did not contain any adequate provision 
for distribution of security deposited pur- 
suant to the provisions of the act for the 
benefit of persons injured in accidents, 
A. B. 801, approved July 28, 1949, provides 
that every distribution of funds from the 
security deposit shall be subject to the limits 
of the Motor Vehicle Department’s evalua- 
tion on behalf of a claimant, but not in excess 
of the maximum amounts provided for bodily 
injury and for property damage. 


Reinsurance of Fire Hazards 


Ohio has acted to lessen the restrictions 
on the reinsurance of fire hazards. S. B. 
147, approved July 12, 1949, prohibits a fire 
insurance company, authorized to do busi- 
ness in Ohio, to reinsure a risk unless the 
reinsurance be ceded by a fire insurance 
company which has been authorized to do 
business in Ohio for at least five consecu- 
tive years immediately preceding cession of 
the reinsurance and (a) assumed by a 
company, association, person or persons, in- 
corporated or otherwise, similarly authorized 
for at least five continuous years im- 
mediately prior thereto, in another state 
of the United States, conforming to the 
same standard of solvency and _ fulfilling 
the same statutory or departmental regula- 
tions which would be required as in Ohio; 
or (b) unless the reinsurance is ceded toa 
company, if it has been admitted to trans- 
act business in one or more 
tinuously for ten or more years immediatel) 
preceding the effecting of reinsurance, and 
in addition thereto has appointed a trustee 
or trustees, who are citizens or corpora- 
tions of the United States, to hold funds 
in trust for the benefit of its policyholders 
in an amount of not less than $50,000 000, 
and which has filed with the Superintendent 
of Insurance a written instrument appoint- 


States con- 


ing an agent in Ohio, approved by the 
Superintendent of true 

: oy 
and lawful attorney upon whom all lawtu! 


Insurance as its 


processes may be served. 


Other State Legislation 


Agents . . . California has amended its 
Insurance Code to provide for life only, lite 
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and disability, and disability only licenses 
under the life article of the Code, and for 
separate and distinct qualification examina- 
tions for each. (S. B. 824, approved July 
29, 1949.) 


Employees’ mutual benefit associations 
.. California has authorized its exempt 
employees’ benefit associations to pay bene- 
fits on account of disabilities of dependents 
and to limit all disability benefits, other 
than unemployment compensation disabil- 
ity, to $1,500 per person per year. (A. B. 
1711, approved July 28, 1949.) 


Excess line brokers . . . The West 
Virginia Insurance Commissioner has been 
authorized to issue an excess line broker’s 
license to any person who is domiciled or 
maintains an office in the state and is 
licensed as an agent or as a nonresident 
insurance broker, authorizing such licensee 
to procure policies of insurance against loss 
or damage to property or person from any 
cause, from unauthorized insurers. Such 
a license may be suspended or revoked by 
the Insurance Commissioner whenever, in 
his judgment, the suspension or revocation 
will best promote the interests of the people 
of the state. When any policy is procured 
under the authority of such a license, the 
licensee must execute an affidavit showing 
that he was unable, after diligent effort, 
to procure from any authorized insurer the 
full amount of insurance required to pro- 
tect the property owned or controlled by 
an insured and further showing that the 
amount procured from an_ unauthorized 
insurer is only the excess over the amount 
procurable from authorized insurers. The 
licensee must keep a complete and separate 
record, open to examination by the Com- 
missioner, of all policies procured from 
unauthorized insurers showing the gross 
premiums charged, the name of the insurers 
which issued the policies, their effective 
dates and terms, and the location of the 
tisk. The law also provides for an annual 
tax of two per cent on the gross premiums 
received on the gross business procured by 
the licensee on risks located in the state, 
including any so-called dividends on par- 
ticipating policies applied in reduction of 
Dremiums, less premiums returnable for 
cancellation. (H. B. 260, approved March 
18, 1949.) 


Fire insurance . . . Wisconsin has pro- 
vided for the filing of short-term rate 
tables for fire insurance premiums. The 
amendment provides that the short-term rate 
tables shall specify the percentages of the 
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premium to be charged or retained by the 
insurer, and shall cover all insurance poli- 
cies the terms of which are less than the 
terms prescribed for such insurance by the 
rate and rating schedules as filed by such 
insurer or by a rating bureau or organiza- 
tion in behalf of such insurer. (S. B. 360, 
approved July 18, 1949.) 


Group accident and health insurance .. . 
Illinois has provided that anything in its 
Insurance Code notwithstanding, any group 
accident and health policy may provide 
that all or any portion of any indemnities 
provided by any such policy on account of 
hospital, nursing, medical or surgical serv 
ices may, at the insurer’s option, be paid 
directly to the hospital or person rendering 
such services, but the policy may not re- 
quire that the service be rendered by a 
particular hospital or person. (H. B. 931, 
approved August 3, 1949.) 


Group life insurance . . . Massachusetts 
has authorized a study and investigation 
of group life insurance. (S. B. 4, adopted 
August 22, 1949.) . . . Wisconsin has de- 
fined group life insurance and _ provided 
standard provisions for group life insurance 
policies. (A. B. 694, approved July 9, 1949.) 


Hospital service plans . . . Florida has 
made nonprofit medical and/or surgical 
and/or hospital service plans subject to 
the provisions of the laws applicable to health 
and/or sick or accident insurance. (H. B. 
828, law without approval, June 13, 1949.) 


Investments . . . Ohio has authorized 
all domestic life companies to invest its 
capital, surplus and all accumulations in 
loans to veterans of World War II, guar- 
anteed in whole or in part by the United 
States, pursuant to the Servicemen’s Read- 
justment Act of 1944, provided such guar- 
anteed loans are liens upon real estate; in 
obligations issued, assumed or guaranteed 
by the International Bank for Reconstruc- 
tion and Development; and to the extent 
that they are insured by the Federal Savings 
and Loan Insurance Corporation, in obli- 
gations of building and loan associations 
organized under the laws of Ohio, or fed- 
eral savings and loan associations, includ- 
ing savings share accounts, investment 
share accounts, certificates of deposit, stock 
deposits and stock certificates, provided 
no investing company shall invest in excess 
of five per cent of its admitted assets in 
any one building and loan or federal savings 
and loan association. (H. B. 422, approved 


July 25, 1949.) 
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Joint underwriting or joint reinsurance 
Texas has enacted legislation subject- 
ing joint underwriting or joint reinsurance 
groups and advisory organizations to regu- 
lation by the Board of Insurance Commis- 
sioners. If, after a hearing, the Board 
finds that any activity or practice of any 
such group is unfair or unreasonable, it 
may issue a written order requiring the 
discontinuance of the practice. Every ad- 
visory organization is required to file with 
the Board a copy of its constitution, its 
articles of agreement or association, or its 
certificate of incorporation and of its by- 
laws, rules and regulations governing its 
activities; a list of its members; the name 
and’ address of a resident of the state upon 
orders of the Board or 
issued at its direction might be 
served; and an agreement that the Board 
might examine such advisory organization. 
(S. B. 432, approved July 6, 1949.) 


whom notices or 


pre CESS 


Multiple line insurance Every 
Wisconsin mutual company. or reciprocal 
authorized to transact insurance, whether 
by direct insurance, retrocession or rein- 
may, with the approval of the 
Insurance Commissioner, write multiple 
lines if it maintains a surplus of $100,000. 
Every mutual or reciprocal authorized to 
transact multiple-line insurance business on 
a nonassessable plan must maintain a sur- 
plus, by reason of the fire insurance business 
written, of at least $125,000, exclusive of 
surplus notes, and by reason of each ad- 
ditional kind of written of at 
least $62,500 exclusive of surplus notes. 
(A. B. 460, approved July 18, 1949.) 


surance, 


insurance 


Nonprofit hospital service corporations 
. Qualified nonprofit hospital service 
corporations in California are 
initted to contracts in- 
demnifying for professional medical services. 
The forth the qualifica- 
tions and increase the regulatory pattern. 
(S. B. 605, approved July 27, 1949.) 


now per- 


issue unrestricted 


amendments set 


No certificate of au- 
than a renewal certificate, 
will issue to a California reciprocal unless 
at the time of issuance the exchange pos- 


Reciprocals 


thority, other 


sesses assets in a sum sufficient to discharge 
all liabilities and to provide a surplus of 
$200,000 in the case of an exchange trans- 
acting liability or workmen’s compensa- 
tion insurance, and $100,000 in the case of 
any other exchange. (S. B. 1295, approved 
August 1, 1949.) 
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State insurance fund . . . An Alabama 
amendment provides that the state insur- 
ance fund may be used for the purpose of 
insuring against loss by fire, lightning, wind- 
storm and hail all buildings in which title 
in whole or in part is vested in the State 
of Alabama or any of its agencies or in- 
stitutions, or in which funds provided by 
the state have been used for the purchase 
of the land, construction of the building, 
purchase or maintenance of any equipment, 
furniture, fixtures, or supplies in the build- 
ing, and all public school buildings together 
with the contents of all such buildings 
The law also provides that any property 
except rural school houses and equipment 
may, at the option of the Director, be 
insured up to 100 per cent of its value 
(H. B. 268, approved September 19, 1949.) 


Cali- 


relating to 


Suspension of drivers’ licenses 
fornia has law 
proceedings in issuing or suspending drivers’ 
licenses. The law authorizes the Depart- 
ment of Motor Vehicles to make an investi- 
gation to determine whether the license of 
any person should be suspended, revoked 
or whether restrictions should be imposed. 
The amendment that upon the 
conclusion of an investigation or reexamina- 
tion, the Department may give to the per- 
son affected notice and an opportunity to 
be heard taking action. In such 
case, the Department shall give notice by a 
statement setting forth its proposed action 
and the grounds therefor, and notify the 
person of his right to a hearing, giving ten 
notice thereof. In the alternative, 
and in the event the Department determines 
upon investigation that the safety of per- 
sons upon the highways requires such ac- 
tion, it may forthwith and without hearing 


amended its 


provides 


before 


days’ 


suspend the privilege of such person t 
operate a motor vehicle upon the highways 
The order becomes effective ten days after 
written notice to the person effected, except 
that the order may become effective im- 
mediately upon notice when in the opinion 
of the Department such action is necessary 
because of the mental or physical condi- 
tion of the driver. Failure to respond to 
a notice within ten days shall be deemed a 
waiver of the right to a hearing. The 
person receiving such a notice has ten days 
in which to respond and may, in writing, 
either demand an informal or a_ formal 
hearing, except where the action by the 
Department is made mandatory by provi- 
sions of the Code. (S. B. 1178, approved 


July 29, 1949.) 
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be “If the named insured ts an individual who owns the automobile classified as 
‘pleasure and business’ or husband and wife either or both of whom own said auto 
mobile, such insurance as is afforded by this policy with respect to said automobile 
applies with respect to any other automobile, subject to the following provisions: 

“(a) With respect to the insurance for bodily injury liability and for property 
damage liability the unqualified word ‘insured’ includes (1) such named 
insured, (2) the spouse of such individual if a resident of the same 

household and (3) any other person or organization lega!ly responsible for 
the use by such named insured or spouse ef an automobile not owned or 
hired by such other person or organization. Insuring Agreement I11, Defin 
tion of Insured, does not apply to this insuraice. 


A Guide 
to the Automobile Policy 
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This insuring agreement does not apply: 

“(1) to any automobile owned by, hired as part of a frequent use of hired 
automobiles by, or furnished for regular use to the named insured or a 
member of his household other than a private chauffeur or domestic 
servant of the named insured or spouse; 
to any automobile while used in the business or occupation of the named 
insured or Spouse except a private passenger automobile operated or 
occupied by such named insured, spouse, chauffeur or servant; 
to any accident arising out of the operation of an automobile repair 
shop, public garage, sales agency, service station or public parking 
place; 
under coverage C, unless the injury results from the operation of 
such other automobile by such named insured or spouse or on behalf 
of either by such chauffeur or servant, or from the occupancy of said 


such ac- are ; » 
automobile by such named insured or spouse. 
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the present uniform standard automobile 

*y, a person who wanted to have his own 
automobile insurance policy protect him 
while he was driving the car of another, 
paid an additional premium for such cover- 
age, Which was made a part of the contract 
by endorsement. Now, this protection, so 
| driving of other 
incor- 


lar as it relates to the 


private passenger automobiles, is 
porated, as above, in the body of the policy, 
and no separate made for the 
surance. Its presence gives the insured an 
extra string for his bow of protection. Con- 
ceivably, he could be protected by the 
omnibus clause (assuming there is one) of 
the permitter’s policy (assuming he is in- 
sured), 


charge is 


Automobile Policy 


additional independent coverage, it has its 
own insuring agreement, conditions and ex- 
clusions, many of which are similar to terms 
found in other portions of the policy. Some 
of them have already been explained in 
earlier installments and do not call for 
repetition here. We have seen, for example, 
what is meant by the term “named insured,” 
who is a person legally responsible for the 
use of the automobile and what is an acci- 
dent arising out of the operation of an auto- 
repair shop, public garage, 
agency, service station or public parking 
place. Here we will concern ourselves pri- 
marily with other clauses, the subject of 
the greatest amount of legal conflict so far 
as this coverage is concerned. 


mobile sales 
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The purpose of the first exclusion, (b(1)), 
is particularly well stated in the case of Lum- 
bermen's Mutual Casualty Company v. Pul- 
sifer, et al.” where the United States Dis- 
trict Court declared: 

“The from other 
cars owned by the insured, as well as cars 


exclusion coverage of 
owned by members of his household, . 
would seem to indicate the intention of the 
company to protect itself from a situation 
where an insured could pay for one policy 
and be covered by the insurance in driving 
any car that he decided to use, whether 
owned by him or members of his family or 
rented. In other words, cars under his con- 
trol that he could use at will and might use 
often. Without such an exclusion it is ob- 
vious that the company might lose premiums 
and also that the hazard under the insurance 
would be increased.” 


What would be a frequent use of auto- 
mobiles within the meaning of this exclusion 
has not judicially defined, but 
would scarcely have to go beyond the im- 


been one 
plications of the above quotation to arrive at 
a reasonable construction. 


While this same test might be applied to 
what constitutes an automobile “furnished 
for regular use to the named insured,” some 
interesting cases have served to illustrate 
well how the courts feel about the construe- 
tion to be applied to such language. Tem- 
pered by the old judicial cliché that insurance 
policies are, in the case of ambiguities, to be 
construed in a manner most advantageous to 
the insured, the meaning most often applied 
to this phrase is an automobile, not neces- 
sarily a specific one, that is available at all 
times to the insured.’ 


\ recent Illinois case® illustrates this 
point. The question arose in a garnishment 
proceeding brought by the insured against 
the insurer for the use of the injured party 
Che insured in this case was driving the cai 
oft his 


The 


home, 


daughter's flancé, who was in service 
daughter did not live at her father’s 
but the understanding with the fiancé 
was that the daughter would have the use o! 
and the would see to it that 
it was kept The evidence 
cated that it use of the father, 
kven shown that the 
the court felt 
that since he could have used it at any time, 


the car father 


in repair. indi- 
was for the 
though it 


also was 


iather seldom used the car, 


112 CCH Automobile Cases 607 (DC Me., 1941). 
? The Farm Bureau Mutual Automobile In- 
surance Company v. Boecher et al., 15 CCH 
Automobile Cases 941 (Ohio, 1942); application 
for rehearing denied, 16 CCH Automobile Cases 


67. 
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it was furnished for his regular use and 
therefore excluded by the terms of the “drive 
other private passenger automobiles” clause 
of his automobile liability policy. 


\s we indicated above, it is not necessary 
that the automobile be a specific one in 
order to fall under the prohibition of sucha 
“Regular use” does not 


clause. mean ex- 


clusive use. 

In an Ohio case of fairly recent vintage, 
the question arose as to whether a used- 
automobile salesman, who was permitted to 
use any of the used cars for demonstration, 
sales or other purposes, was protected by 
the “drive other automobile” clause of the 
policy insuring his own personal automobil 
when he was driving any of the used cars 
The court felt that all or any of the used 
cars came within the exception of the clause, 
furnished as they were for his “regular use.” 
The particular instance in question was an 
accident which occurred when he was driv- 
ing a certain automobile for the first time, 

A California case *® would seem to indicate 
either that the rule is not quite as broad as 
this Ohio decision would have it in all cir- 
cumstances, or that certain factors define 
certain limitations on the doctrine. In this 
case the salesmen of an automobile sales 
agency were permitted to drive demonstra- 
tors, which permission extended as far as 
personal use on occasion. It so happened 
that a salesman, whose own car was insured 
under a policy containing a “drive other 
automobile” clause, specifically borrowed a 
car from the agency to do some out-of-town 
business of a personal nature. While he was 
on his journey he was involved in an acci- 
dent. The court felt that inasmuch as he had 
specifically borrowed this car for a particular 
purpose, such a use was not of a car 
“furnished for regular use” or use by the 
“employee of a sales agency,” and_ hence, 
was not excluded by such provisions in the 
policy covering his personal automobile 


Meaning of ‘Regular Use’’ 


In coming to this conclusion, the 
broke down the meaning of the words “regu- 


court 


lar use,” saying: 
“Whether an automobile is furnished by 
insured for his regular use 


(Continued on page 782) 


another to an 


’ Rodenkirk v. State Farm Mutual Automobile 
Insurance Company, 22 CCH Automobile Cases 
808 (I1l., 1945). 

4 See footnote 2, supra, 

5 Pacific Automobile Insurance Company Vv. 
Lewis et al., The Mercer Casualty Company, 
17 CCH Automobile Cases 165 (Calif., 1943). 
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— Can Liability for Accidents 
de Resulting from Intoxication 


“as | Be Excluded from Auto Policies? 


time. By BARENT L. VISSCHER—of Hawkins, Delafield & Wood, New York 
indicate 
road as 
all cir- A proposal which does not overlook the In the early days of liability policies, 
s define rights and interests of the injured questions were raised with respect to validity 
In this ee ; 5 viewed in the light of legality of insurance 
\ \NY \ EARS \GO a young lawyer protecting one against his own negligence 
in charge of a claim unit ofa liability wrongdoing—considering that such negli- 
insurance company had the effrontery to sence might be gross or willful. The line 
make a suggestion to the vice president in of reasoning sustaining the validity of the 
charge ol underwriting. lhe suggestion insurance was to the effect that even if an 
was a provision in the automobile policy assured did violate the traffic laws, the 
excluding liability if the accident occurred policy was not expressly written to cover 
when the assured driving the car was intoxi- ones a violation: that a did not in its 
terms insure against commission of a crime; 
and that the insured did not intend to 
commit a crime when he took out the policy 


‘le sales 
nonstra- 
s far as 
appened 
insured 
e other 
rOW ed a 
of-town 


» he was cated. The underwriter’s answer was to 


the effect that while such a provision would 
be grand from a claim standpoint, such a 
policy could not be sold. 


an acci- 
s he had 
articular ea : i 4 s aie The direct question was raised in New 
a car The title of this article uses “can instead York first in connection with the statute 
hy the ut “may because the question Is one Of fying a minimum age of the operator. 
| hence, practicality viewed in a business and public (qy.ccorsmith v. American Fidelity Com 
ile. igal sense. ‘Viewed in a Tegal sense, and 22Y;,101, Mise. 598, 167 N. Y. Supp. 579 
: : aan oe ae ws (1917) ; 187 App. Div. 35, 175 N. Y. Supp. 169 
asking the question with “may,” the answer (1919) : 232 N. Y. 161, 33 N. E. 432 (1921).) 

would be easy because one may contract : : 
vith an insurance company as one wishes, Personal injuries were sustained in an 
court | provided the contract is not illegal or accident where the car was driven by a 
“regu- contrary to public policy. young man under the prescribed statutory 
age and a judgment recovered. The insur- 
ance company refused to pay and suit was 
brought. The lower court held that the 
policy did not cover the accident, saying 
that while “insurance policies are in general 
to be construed strictly against the com- 
panies which draft and issue them; however, 


“No law denies to insurance companies 
shed by the right to insert in insurance policies 
ilar use any reasonable provision exempting them 
ge 782) from certain liabilities.” (Pennsylvania 


- Casualty Company v. Elkins, 70 F. Supp. 
tomobile 155 (1947).) 
ile Cases re / 


The basic purpose of this article is to this rule is not so broad as to compel a 
pany Vv. attempt to demonstrate that such a pro- construction which would force such com- 
Yom pany, Vision is in accord with public policy rather panies to save harmless thgse of their policy 


1943). than contrary to it. holders who suffer financial loss on account 
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of their having committed crimes. And 
this, too, even though the policy does not 
except criminal acts; for such an exception, 
in my judgment, even though express, would 
be valueless, because contrary to good pub- 
lic policy.” 

The Appellate Division split three to two 
in holding against the company. The dis- 
senting opinion quoted from Hart v. City 
Theatres Company, 215 N. Y. 322, as follows: 


“Courts will not be astute to sustain 
contracts when the effect will be to weaken 
the efficacy of laws and regulations designed 
for the protection of human life. When a 
contract on its face, whether so intended 
by the parties or not, offends against statutes 
intended to promote public safety, the courts 
will not enforce it.” 

The Court of Appeals affirmed unani- 
mously, holding the policy valid and en- 
forceable. The opinion (Cardozo, J.) held 
that legislative declarations determine pub- 
lic policy. 


fail to speculate what the 
court’s decision might have been then if 
the “crime” involved had not been a vio- 
lation of age accident but a death resulting 
with a manslaughter 


One cannot 


from intoxication 
conviction. 

Ontario in 1921 that exact 
An assured who had 
death 


In fact, in 
question was raised. 
resulting from a 
driving intoxicated 
conviction for man- 
slaughter was denied recovery when he 
brought suit on his policy. (O’Hearn v 
Yorkshire Insurance Company, 50 Ontario 
Law Reports 377 (1921).) The trial Judge 
(Middleton, J.) said: 


paid a judgment 
caused by his while 


and followed by a 


“Obviously, to remove from those vio- 
lating the law with respect to the operation 
of automobile upon the highways the fear 
of liability for damages to those injured 
place a 


criminal conduct is to 


premium upon wilful misconduct.” 


by their 


He cited Ritter v. Mutual Life Insurance 
Company of New York, 169 U. S. 139 (1898), 
which is a suicide case. 
affirmed unanimously by the 
Division (51 Ontario Law 
We quote from its decision: 


“No jurisprudence can with 
reason include among rights which it en- 
forces rights directly resulting to the per- 
son asserting them from the crime of that 
person.” 
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The decision was 
Appellate 
130). 


Reports 


system of 


Statistics 


Statistics are sometimes boring but also 
at times rather striking. In the State of 
New Jersey alone in 1948, 1,120 licenses 
—and in 1947, 1,185—were revoked because 
of conviction for driving while intoxicated. 
In New York the record shows 885 jn 
1946, 885 in 1947 and 1,320 in 1948. When 
one considers that most, if not all, offenses 
of this class are discovered only because 
of accidents and many people who are 
somewhat under the influence have acci- 
dents but are not convicted, it is undeniable 
that a tremendous number of 
are caused by drunken drivers. 


accidents 


Any such policy exclusion should contain 
in its terms a clear definition of the existence 
of intoxication of the operator at the time 
of the accident, probably to the effect that 
it would be applicable only if the operator 
is convicted for driving while intoxicated 
It might also be necessary to restrict the 
exclusion to the named assured and mem- 
bers of his family. 


Object of Provision 


Such a policy provision would not and 
should not have as its object any saving by 
insurance companies, but would be designed 
solely as a measure to help prevent acci- 
dents. The writer is pessimistic in believing 
that moral persuasion has not and will not 
materially reduce the evil. Strict and honest 
enforcement of law will help. We hope we 
are not kidding ourselves into believing 
that a substantial number of insurance- 
carrying automobile owners will give heed, 
take pause, stop and consider and even 
refrain from drinking when driving because 
of the realization that the insurance policy 
may not protect them in that 
dangerous time. 


does not or 


Some will justifiably ask about the inno- 
cent members of the public injured or dam- 
aged by the drunken driver who is 
irresponsible and whose insurance fails to 
protect. The question is best answered by) 
asking further questions. Who takes care 
of the innocent victim of an uninsured or 
under-insured and driver? 
Who pays damages for wrongs inflicted by 
irresponsible people for which there is no 
insurance available? 


irresponsible 


The proposed exclusion clause immedi 


ately encounters both compulsory insur- 
ance and financial responsibility statutes 1! 
force in many states. Under these statutes 
it is clear that the legislation itself is 
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“The 
compal 
compat 
obligat 
policy 
in this 


declaratory’ of public policy. In those in- It may be heresy to advocate an exclusion 

stances the public would be protected against in the standard automobile policy when 
ut also & the drunken driver because the insurance’ the tendency recently has been to liberalize 
State of | company would be compelled to pay. A rather than restrict. It is recommended 
reasonable provision can be made in such purely as a means of help—even if small— 
because policies, however, similar to the language in the effort to eliminate one real menace 
xicated. employed in the policy involved in Hart- of the highways—the drunken driver—or, 

885 in ford Accident & Indemnity Company v. at least, reduce his number. 

When § !! olbarst [28 CCH AUTOMOBILE Cases 1013], In conclusion, let us say we believe that 
§7 Atl. (2d) 151 (N.HL.): the inclusion in the policy of this suggested 
because “The insured agrees to reimburse the exclusion would not materially reduce the 
vho are company for any payment made by the loss ratio of any insurance company. On 
ve acci- company which it would not have been the other hand, we would give odds that 
leniable obligated to make under the terms of this it would not in any degree reduce the 
ccidents policy except for the agreement contained volume of automobile liability insurance 

in this paragraph.” written. [The End] 
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aioutel DRIVER TRAINING INCREASES IN HIGH SCHOOLS 

rict the . . , ‘ ‘ 

. om A rapidly growing public awareness of the need for reducing 
trafic accidents was reflected by a sharp upsurge during the past 
vear in the number of high school motor vehicle safe driver training 
courses, the Association of Casualty and Surety Companies reported 
recently. 

not and ‘ 
ving by Meanwhile, seventeen states were selected by a board of edu 
designed 
nt acci- 7 ; ; , ‘ , ; ae 
salieri ment in advancing safe driver education in their high schools. The 
will not states selected are Arizona, California, Connecticut, Delaware, Illinois, 
1 honest . oe . T Y 

wis on Indiana, Massachusetts, Michigan, Minnesota, New Jersey, North 
1ope we - - 

elieving Dakota, Oklahoma, South Carolina, Texas, Washington, West Vir 
surance- ginia and Wisconsin. 

ve heed, ss 5 

id even Official reports of forty-three states participating in the program 
because 
e policy m4: . : . : 
that courses last year. This was an increase of nearly forty-four per cent 


cators and safety specialists to receive awards for outstanding achieve 


show that 6,191 high schools in those states offered safe driver training 


over the 1947-48 figure. The number of students enrolled in the courses 


1e inno- rose from 333,017 to 481,723, an increase of forty-five per cent. During 
nr dani- : : : . 

o dam the same period some 5,744 teachers attended driver education courses. 
who 18 


fails to Julien H. Harvey, manager of the Association of Casualty and 
ered by Surety Companies’ accident preyention department said: “Our goal will 


res care 
ured or not be accomplished until every high school .. . adopts driver edu- 
or cation as one of the requirements for graduation. When you remember 
cted DY ? 


os hee that each year the price of traffic accidents is 32,000 dead, 1,100,000 


injured and $1,100,000,000 property damage, it is easy to agree that 


mmedi- safe driver training in our high schools is quite as important as the 

insur- 
tutes in 
statutes 


other required subjects.” 
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“The recognition of wilful and 
wanton misconduct stems from an 
inarticulate perception of a psychi- 
atric truth. Our method of dealing 
with it is not only unscientific, but, 
more important, our purpose is 
primitive. Compensation for the in- 
jured person should be unrelated to 
the treatment of the malfeasor, and 
this treatment should be curative, 
not vindictive.” 


a. PROBLEMS confront. the prac- 
ticing lawyer who has a case which in- 
volves the concept of wilful and wanton 
misconduct: shall he evaluate 
the order to decide 
whether or not to take the case, or, having 
taken it, whether to through 
trial? If we assume that the case has gone 
to trial, the lawyer 
lem: How shall he ask the court to instruct 
the jury? 

Ihe discussed in 
conventional terms, but the question of in- 
structing the jury can be analyzed without 
departing too far from the usual legal ob- 
scurism and, therefore, will be taken up first. 


First, how 
probable outcome in 


settle or go 


faces the second prob- 


first problem cannot be 


Chere are some trial judges who: will give 
termed va lhe 
Instruction”: ’ 


only what may be Defendants’ 
Preferred 

“To constitute an wanton, the party 
doing the act or failing to act must be con- 


conduc c 


act 
scious of his and, though having 
no intent to injure, must be conscious, from 
circum- 
stances and conditions, that his conduct will 


An 


intentional disregard of a known duty neces- 


his knowledge of the surrounding 


naturally and probably result in injury. 


' This definition made its initial appearance in 


Chicago and Interurban Traction 
Company, 306 Ill. 392. And this case is the sole 
authority for the approval given to the same 
instruction in Streeter v. Humrichouse, 357 Ill 
234, 238. It has received the recent though spo- 
radic benediction of the Illinois Supreme Court 
in Bartolucci v, Falleti [16 CCH Automobile 
Cases 965], 382 Ill. 168, 174; Clarke v. Storchak 
{19 CCH Automobile Cases 236], 384 Ill. 564, 580: 
Trumbo v. Chicago, Burlington & Quincy Rail- 
road Company [22 CCH Automobile Cases 56]. 
389 Ill. 213, 221; and Mower v. Williams [30 
CCH Automobile Cases 1033], 402 Ill. 486, 490 

?Mower v, Williams, supra, footnote 1, at 
p. 489 
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Jeneary v, 


A New Approat 


sary to the safety of the person or property 
of another, and an entire absence of care fo: 
the life, person or property of others, sucl 
as exhibits a conscious indifference to con- 
sequences, makes a case of constructive 
legal willfulness.” 
Notwithstanding 
Court’s recent 


the Illinois 
statement that “the rule oi 
law does not vary,’ there are other judges 
who will submit only a definition in sub- 
stantially the following form: ® 


Supreme 


“In order for an injury to have been com 
mitted wilfully and wantonly it must have 
been intentional, or the act must have been 
committed under circumstances exhibiting 
a reckless disregard for the safety of others 
such as the failure, after knowledge of im- 
pending danger, to exercise ordinary care t 
prevent it, or failure to discover the danget 
through recklessness or carelessness whet 
it could have ,been discovered by the exer- 
cise of ordinary care.” 

Some courts hold that the foregoing deh 
nitions are not mutually exclusive * although 
the contrary is easily demonstrated: By) 
definition, negligence is a failure to use du 
care or its equivalent.’ Accepting this, the 


3 This instruction likewise has the blessing of 
high authority: Schneiderman v. Interstate 
Transit Lines [25 CCH Automobile Cases 941] 
394 Ill. 569, 583; Brown v. Illinois Central Ter 
minal Company, 319 Ill. 326, 331; Walldren Ea 
press Company v. Krug, 291 Ill. 472, 477; and 
Lake Shore & Michigan Southern Railway Com 
pany v, Bodemer, 139 Ill. 596 

‘Wolfram v. Bennehoff [21 CCH 
Cases 418], 324 Ill. App. 16 (abs.). Cf. 
v. O'Donnell, 260 Ill. App. 544, 552. ; 

5’ North Chicago St. R. R. Co. v. Brown, % 
Ill. App. 654, 658; 28 Words & Phrases (West 
Publishing Company, 1940), ‘‘Negligence—Want 
of Care."’ 
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the Problem 


ilful and Wanton Misconduct 


By DAVID M. BURRELL 


Attorney, Freeport, Illinois 


THIS ARTICLE WAS PREPARED FOR THE TRIAL 
I 


rIcl 
LAWY 


second instruction can be translated so as 
to permit wilful and wanton misconduct to 
be spelled out of a negligent failure to dis- 
cover danger or a negligent failure to avert 
a known danger. However, the addition of 
the word “danger” adds nothing that would 
not be expressed if the instruction told the 
jury that wilful and wanton misconduct 
equals negligence. Danger is not an object 
like a chair, but rather it is a judgment im- 
sed by people on an event after it has 
lappened or in predicting events before they 
iappen. All accidents are dangerous. An 
accident is a process involving people mov- 


1 
I 
| 
I 
] 


ing about and events occurring in space-time. 
No matter what the accident, when it is all 
over, it has been dangerous for 
and, if not, it is merely 


somebody 
because no «sé < 

was done and then it is never the subject of 
a lawsuit. The man who fails to use due 
care to learn of the existence of “impending 


danger” is merely the man who is negligent 


in point of time immediately preceding the 
accident. ‘The man who fails to use due care 
iter so-called “knowledge of impending 
danger” is merely the person who was neg- 
ligent in the final process, or in the last 
moments of the accident. 

In discussing the lawyer’s dilemma when 
he attempts to evaluate his case, it will be 


**What degree of negligence the law considers 
equivalent to a wilful or wanton act is as hard 
to define as negligence itself, and in the nature 
of things is so dependent upon the particular 
circumstances of each case as not to be sus- 
ceptible of general statement.’’ Bremer v. Lake 
Erie & Western Railroad Company, 318 Ill. 11, 
20-21, and Lake Shore & Michigan Southern 
Railway Company v. Bodeme r, supra, footnote 3 
at p. 606. ‘‘No general definition of negligence 
can be of much value in the practical adminis- 
tration of justice. The reason is that there 
are so many qualifications to every general state- 


Wilful and Wanton Misconduct 


=RS HANDBOOK—ILLINOIS 


necessary to see if the language of torts 
bears any relation whatever to the world in 
which people move about and live. At the 
moment, however, we can observe that even 
though our legal language is nonsense, we 
could, at least, keep our nonsense straight. 
It is perfectly invent fanciful 
creatures living in imaginary worlds with- 
out violating the rules of internal consistency. 
If we presuppose Martian women and state 
that they are oviparous, we must stick to 
our eggs or be laughed off the comic sheet. 
It is not so in the law. And, without con- 
ceding that. our conventional phrases have 
any meaning, we can readily see that some 
improvement could be effected by avoiding 
the most glaring inconsistencies and viola- 
tions of simple logic. 


possible to 


We admit that we do not know how to 
define either negligence or wilful and wanton 
misconduct.® It should, therefore, be reason- 
ably apparent that it is not possible to search 
for an unidentified, undefined objective, and 
the quest becomes preposterous when we 
try to separate two unknowns, neither of 
which is capable of being identified.” More- 
over, the first thing that strikes one attempt- 
ing to find a thread of rationality in the 
many decisions and treatises is that one un- 
known is constantly defined in terms of 


ment of legal doctrine, that a definition leaves 
too many things undefined,’’ Thompson, Com- 
mentaries on the Law of Negligence (The Bowen- 
Merrill Company, 1901), Volume 1, Section 1. 
Here it is appropriate to remark that the excep- 
tion does not ‘‘prove the rule’’ in the sense of 
establishing it as a valid rule, but quite the 
opposite: The exception proves the rule in the 
sense that the Indianapolis Speedway tests 
the endurance of the racing cars. The car that 
breaks down is ‘‘proved’’ and found wanting. 

7Cf. Lewis Carroll's The Hunting of the 
Snark; An Agony in Fight Fits. 
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another. It is like a cheap dictionary in 
which you look up “apathy” and are told it 
means “indifference.” You look up “indif- 
ference” and you are referred to “apathy.” 
We have seen that it is commonplace for 
courts to say that wilful and wanton mis- 
conduct is as hard to define as negligence 
itself. If true, it would indicate that no 
decision can be made in such terms. Un- 
happily, it has not shocked the logical sense 
of the lawyers and the judiciary to decide 
cases in terms that elude definition. If this 
seems an unjust criticism, try substituting 
an abstraction such as Y for negligence and 
Z for wilful and wanton misconduct. Now, 
set about to find out if the defendant was 
guilty of Y or Z and to see if Y and Z are 
different. It would be normal to inquire 
what Y and Z represent. The legal answer 
is that we do not know, but you are required 
to solve the problem anyhow. Can we pre- 
dict when anyone will say that Y is present? 
The answer is obviously “no.” Can we pre- 
dict that anyone will say that Y is present 
but not Z, or vice versa? Again, the answer 
is “no,” and we are unable to say that Y and 
Z are either the same or different because 
we do not know what either of them is. 

It may have escaped attention that one of 
the characteristics of the insane is that their 
words are largely devoid of relationship to 
the outside world. Speaking of the involved 
systems of some of the philosophers, it has 
been said: “These professionals would be 
shocked if they would study the many vol- 
umes of verbal rationalizations by patients 
in hospitals. They would find very quickly 
that words interplay with the other words 
somehow, but they have very little, if any, 
connection with the facts, and that is one 
reason why patients are confined.” ® 


Typical Instructions 


Laymen attempting to follow the typical 


instructions submitted by the court in a 
tort case formerly concluded that it was only 
their deficiency in learning that prevented 
them from understanding the esoteric cult 
of the law. Today, however, the laity are 
more apt to dismiss the lawyers’ concepts as 
the product of insanity. In other words, we, 
as a class, have been found out. This is not 
remarkable when we consider an ordinary 
case involving both negligence and wilful 
and wanton charges, and the instructions 
offered, each one commencing with the 
deadly “The court instructs the 
jury 


phrase, 


”, 





* Alfred Korzybski, Science and Sanity (The 
Science Press, 2d ed., 1941), p. VIII. 
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1. The first instruction may well recite 
the terms of the Guest Act (Illinois Revised 
Statutes (1947), Chapter 9514, Section 48a) 
to the jury, winding up with the admonition 
that the plaintiff cannot recover against the 
defendant Jones, except for wilful and wanton 
misconduct. 

2. Next, the jury are told that the con- 
tributory negligence of the plaintiff is no 
defense to the count of the complaint charg- 
ing Jones with wilful and wanton misconduct, 

3. Following this there will probably be 
One or, perhaps, several instructions telling 
the jury in a variety of ways that the plain- 
tiff cannot recover against a second defend- 
ant, Smith, unless the plaintiff proves by a 
preponderance or greater weight of the evi- 
dence that he was free from negligence 
proximately contributing to the injury. 

4. Bolstering this up, attorneys may open 
McCarty’s //linois Instructions to Juries (Cal- 
laghan & Company, 1932) to Section 1404 
and find instructions which are fairly redo- 
lent with warnings to the jury not to com- 
pare the negligence of the plaintiff with the 
negligence of the defendant Smith, “for in 
such case the law is that it makes no differ- 
ence which was guilty of the greater negli- 
gence, the plaintiff cannot recover, and your 
verdict should be not guilty, provided you 
believe from the evidence that the plaintiff 
failed to exercise ordinary care for her own 
safety.” 

5. Again referring to McCarty (Section 
1386), the court will undoubtedly be handed 
a definition of negligence in terms of the 
hypothetical reasonable man. 

6. “Due” or “ordinary” care will be de- 
fined in the same terms (McCarty, Section 
1388). 

7. How will the court define wilful and 
wanton misconduct? Having warned the 
jury that negligence equals the failure to 
use due care, that they may not compare 
the negligence of the plaintiff with the neg- 
ligence of the defendant, Smith, that con- 
tributory negligence is an absolute defense; 
having said this so many different ways that 
a fair sign of nausea may be noticed on the 
faces of the jurors, are we now to instruct 
the jury that the plaintiff, though not in the 
exercise of due care, may recover from 
Jones if the latter failed to use due care? 

It is commonplace for lawyers and judges 
to observe that no amount of concentration 
can wring sense from these typical instruc- 
tions. And it is readily perceived that a 
great increase in consistency is achieved it 
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we substitute the definition of wilful and 
wanton misconduct which omits the com- 
parative negligence elements. This is to be 
separated from the problem as to whether 
not any significant change in results 
would be produced by this substitution. 
Our present concern has been to demon- 
strate only that there are two current and 
choice definitions of wilful and wanton mis- 
conduct which are mutually exclusive and 
that one of them is a pronounced misfit 
when read with the instructions usually given. 


Factors Contributing to Problem 


How did we get into such a mess? The 
most conclusive answer is that it is reserved 
jor others than lawyers to have the patience 
necessary to juggle meaningless words with- 
out becoming inconsistent. Our hocus-pocus 
is not too different from that of the medi- 
cine man; it is merely a more confused 
variety.” Several factors have contributed 
to our problem: 

1. It is impossible to think about someone 
something “wrong” or “negligent” 
without thinking of what is being done. 


doing 

2. We, nevertheless, consistently lump all 
kinds of specific wrongs together and ab- 
stract them under a common term, such as 
“negligence.” 

3. Clearly, there is no such thing as “a 
negligent act”; it is merely the judgment of 
someone pronouncing an opinion on past 
events. 

4. The problem of orderly discussion and 
communication is rendered vastly difficult, 
if not impossible, because the only common 
attribute running through all the acts which 
have been called negligent is that they have 
all been called negligent. 

5. If you a hardware 
store and a roller skating rink in addition 
to Smith’s, Jones’ and White’s dwelling 
places, and calls them all “houses,” then you 
are likely to be at a loss to predict what 
kind of building that person would exclude 
trom the word “house”; and it would lose 
all meaning for you if we assume that you 
used the word to designate that which 
Smith’s, Jones’ and White’s houses have in 
common, but in which the hardware store 


someone shows 


*Fred Rodell, Woe Unto You Lawyers! (Rey- 
nal & Hitchcock, 1939). 

* One of the few reasonable approaches to the 
problem has been made by Leon Green, Rationale 
of Proximate Cause (Vernon Law Book Com- 
pany, 1927). The difficulty is that the analysis 
ls too labored and the modern lawyer and judge 
are too hurried. Nor does any approach to the 
Problem guarantee that the phrase ‘‘proximate 
cause’ will be anything more than word magic 
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and the skating rink do not share. To re- 
capitulate briefly, it is reasonably apparent 
that the human mind has bogged down in 
attempting to generalize from such a vast 
array of specific instances having little or 
nothing in common. Thompson tried to 
break down torts into small cubbyholes and 
produced thousands of pages at the turn of 
the century without any noticeable improve- 
ment in the management of our litigation. 
Today the task would be unthinkable. The 
confusion gets worse when we take seriously 
the conventional language and then face 
squarely our human propensity for allocat- 
ing and weighing our judgment as to rela- 
tive wrongs. This deserves elucidation: 

If we presuppose that we are passing upon 
the case of a jaywalker who is run over by a 
speeding and intoxicated motorist, we can 
readily see that we have a situation where 
the plaintiff is going to recover no matter 
what anybody says about contributory neg- 
ligence. That defense can be sidetracked in 
many ways. While recognizing that jay- 
walking is not quite the thing to do and 
that it might bar recovery in some cases, 
We can announce for the record that we do 
not believe the plaintiff is guilty of con- 
tributory negligence; or the reviewing court 
can say that the question was for the jury; 
or we may obtain the desired result and find 
for the plaintiff without disturbing tradi- 
tional terminology by manipulating the 
verbiage of proximate cause.” We can do 
the same thing by substituting the doctrine 
of “last clear chance” or its companion— 
comparative negligence—for proximate cause,” 
or we can pronounce the defendant guilty of 
wilful and wanton misconduct. 

In nonlegal language, the problem we 
have been discussing revolves around our 
determination to 
plaintiffs because of certain things we do 
not like about their conduct the 
other hand, to permit other plaintiffs to re- 
cover, notwithstanding certain things we do 
not like about their conduct. When the de- 
cision is being made by a court sitting in 
judgment upon the action of a jury, it will 
be seen that a prime requirement for clarity 


refuse recovery to some 


and, on 


is to allocate to court and jury their separate 
and distinct functions. This is clearly per- 


to ornament an opinion reaching a result for 
unexpressed reasons. Also, see Green, ‘Illinois 
Negligence Law (Part IV),’’ 40 Illinois Law Re- 
view 1 (1945). 

11 Thompson, op. cit., Section 270, was of the 
opinion that the comparative negligence doctrine 
which flourished in Illinois had its origin in 
a misunderstanding of previous decisions and 
was due to mistaking causation for negligence. 
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ceived by Leon Green, formerly Dean ot 


Northwestern Law Scliool, in his carefully 
developed series of articles on Illinois negli 


12 


gence law. 


Historical Development of Doctrines 


To trace briefly the historical development 
of the various doctrines is not unproductive. 
Green has observed that no problem con- 
cerning fault or 
wrongs arose during the time when the only 
problem was to fit a case into a proper W rit: 
Trespass for “direct” injuries and case for 
“indirect” injuries. Following the growth of 
the concept of negligence came the doctrine 
of contributory negligence, introduced in 
Butterfield v. Forrester.” Ever since, as Green 
points out, the courts have been wrestling 
with this concept in order to permit a “con- 
tributorily negligent” plaintiff to recover. 
The famous case of Davies v. Mann™ intro- 
duced the last-clear-chance notion as a molli 
fying doctrine. Plaintiff had hobbled 
donkey and left him on the highway. 
animal was killed by defendant’s 
who was driving a The court said 
that it made no difference whether or not 
the animal “lawfully” upon the high- 


“negligence” or relative 


his 
The 
servant 
wagon 


Was 
way, for, by the exercise of proper care, the 
defendant’s servant might have avoided in- 
juring it.” The doctrine of this case was 
once adopted in Illinois * upon the authority 
of Davies v. Mann, and then summarily 
dropped, never to be mentioned again. Its 
place was taken by the Jacobs case," where 
Justice Breese ran the gamut of the last- 
clear-chance doctrine, techniques of 
proximate cause, and concluded: 


the 


“We say, then, that in this, as in all like 
the must be 
measured and considered, and whenever it 
shall appear that the plaintiff's negligence is 
comparatively slight, and that of the defend- 
ant he shall not be deprived of his 
action.” 


cases, degrees of negligence 


or 
gross, 


this 
Was 


that 
doctrine 


Observing comparative-negli 


gence never workable and 
never freed from the “degrees of negligence” 
curse,” Green advances the last-clear-chance 
doctrine as his preferred brand of snake oil. 

122 39 Illinois Law Review 36 (1944); 116 (1944): 
197 (1945), and 40 Jllinois Law Review 1 (1945) 

1% (K. B. 1809) 11 East 60, 103 Eng. Rep. 926. 

™ (Exch, 1842) 10 M. & W. 546, 152 Eng. Rep 
588 

% This is elaborately discussed in Thompson, 
op. cit., Sections 231 et seq., and Green, op. cit., 
39 Illinois Law Review 36 and 39 Illinois Law 
Review 197. 

™ Moore v. Moss, 14 Ill. 106 

4 Galena & Chicago Union 
v. Jacobs, 20 Ill. 478 
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Railroad Company 


He says: “It is simple, and obviously jus 
but there is a great diversity of opinion as { 
what it means.” (Italics supplied.) If this 
qualification occasions wonder, we may read 
on and find that the doctrine has becon 
“in substance common 
negligence.” ” 


law comparative 
\s the latter has suffered j1 
dictment at the hands of the author, it is a 
little difficult to see where he is leading ys 
It is not, however, diflicult to see why our 
history has been confused 

The last-clear 
simple nor easy 


chance doctrine is neithe 
to apply. It is so vague 
that it became mingled with the compara 
tive negligence doctrine of the Jacobs case 
and emerged in the Bodemer case™ as a por 
tion of the definition of wilful and wanton 
misconduct. once 
we admit that all of these doctrines are vague 
Since the Bodemer case continues to be cited 


This is not too surprising 


as controlling, and because Thompson was 
such a force in the development of Illinois 
law, we can perhaps best approach our prob- 
lem by tracing case and author into current 


decisions 


Thompson's Comments 


Thompson decried the notion that. slight 
negligence could bar a recovery,” notwith- 
standing his classic denunciation of degrees 
of negligence.” The author also 
at length the implications of the rule that a 
negligent plaintiff can recover if the defend- 
ant could have avoided the injury by the 
exercise of ordinary care,” and concluded 
that such “doctrines remained little more 
than metaphysical abstractions.” *” He pr 
posed that the only solution was to limit the 
rule (that a negligent plaintiff can recover) 
to instances where the defendant is under a 
duty to discover the exposed condition of 
the plaintiff or the person injured.” Finally, 
Thompson adds that contributory negligence 
is likewise no bar if the defendant knew of 
plaintiff's position of peril and failed to use 
due care to avoid injury.” Putting this last 
rule with the one concerning the duty to dis 


discuss¢ d 


cover a person in a position of danger, we 
obtain precisely the same rule which is implied 
in the 
1% Green, op cit., 39 Illinois Law Review at 
pp. 48-49. 
” Ibid. at p. 40. 
*” Ibid, at p. 41. 
*! Supra, footnote 3 
2 Thompson, op. cit., Sections 170 and 267 
§ Tbid,, Section 18 
Ibid., Sections 230 and 237. 
*% Ibid., Section 231 
Ibid., Sections 232 and 236 
Ibid., Section 238. 
Supra, footnote 3, at pp. 606-607. 


IL J— October, 1949 


Bodemer case, where the court said 
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“The jury were authorized to look at the 
conduct of the engineer in the light of all 
the facts in the case. It has been said: 
‘What degree of negligence the law consid- 
ers equivalent to a wilful or wanton act is 
as hard to define as negligence itself, and 
in the nature of things, is so dependent upon 
the particular circumstances of each case 
as not to be susceptible of general state- 
ment.” (2 Thompson on Negligence, 1264, 
sec. 53.) In J. C. R. R. Co. v. Godfrey, 71 
Ill. 500, we said that where a trespasser is 
injured, the railroad company is liable for 
‘such gross negligence as evidences wilful- 
ness’. We said the same thing in Blanchard 
y LS. & M.S. R. R. Co. 126 Ill. 416. 
What is meant by ‘such gross negligence as 
evidences wilfulness’? (2 Thomp. on Neg. 
1264, sec. 52.) It is such gross negligence 
as to imply a disregard of consequences, or 
a willingness to inflict injury. (Deering’s 
Law of Negligence, sec. 29.) In Harlan v. 
St. L., Kansas City & N. R’wy Co., 65 Mo. 
22, it was said: ‘When it is said, in cases 
where plaintiff has been guilty of contribu- 
tory negligence, that the company is liable, 
if by the exercise of ordinary care it could 
have prevented the accident, it is to be un- 
derstood that it will be so liable if, by the 
exercise of reasonable care, after a discovery 
by defendant of the danger in which the in- 
jured party stood, the accident could have 
been prevented, or tf the company failed to 
discover the danger through the recklessness or 
carelessness of its employees, when the exercise 
of ordinary care would have discovered the 
danger and averted the calamity.’ Contributory 
negligence, such as that of a trespasser upon 
a railroad track, cannot be relied on ‘in any 
case where the action of the defendant is 
wanton, wilful or reckless in the premises, 
and injury ensues as the result’. (Bouw- 
meester v. G. R. & I. R. R. Co., 63 Mich. 557; 
Central R. R. Co. v. Denson, 84 Ga. 774.) 
‘Under the rule conceding the right of a 
free track to a railway company, in the event 
of an injury to a trespasser upon its line it 
can be held liable only for an act which is 
wanton, or for gross negligence in the man- 
agement of its line which is equivalent to 
ntentional mischief.’ (1 Thomp. on Neg. 
449.) Although the plaintiff is guilty of neg- 
ligence, lhe recover, if thee defendant 
could have avoided committing the injury 
by the exercise of ordinary care. (Deering’s 
Law of Neg. sec. 31.)” 


> 


can 


lhe most cursory glance at the names of 
a wadive seme +} ° i 
the early cases articulating the wilful-and- 


* Thompson, op. cit., Section 233. 
* Ibid., Section 234. 
" Ibid., Sections 235 et seq, 
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wanton doctrine which, for want of a better 
name, we can call the Bodemer rule, will dis- 
close that all, or practically all, involved a 
railroad company defendant and a plaintiff 
which the defendant claimed was entitled 
to no protection because of his status as 
“trespasser.” Thompson saw clearly that 
this rule permitting a negligent plaintiff to 
recover if the defendant could have avoided 
the injury by the exercise of ordinary care 
was a total repudiation of the doctrine of 
contributory negligence and resulted, “in 
practice, in the jury ignoring the plaintiff’s 
negligence entirely.” He also observed that 
the rule has its precise converse, stating 
that, although the defendant may have been 
guilty of an ordinary want of care, yet the 
plaintiff cannot recover if he could have 
avoided the consequences of defendant’s 
negligence by the exercise of ordinary care.” 
Further, it was observed that these two 
rules contradict each other ® and an elaborate 
attempt was made at reaching a solution.” 
The conclusion is that each case must de- 
pend upon the view which the court takes 
of the question, whether the defendant is 
under the duty of knowing the exposed posi- 
tion of the plaintiff or of the person in- 
jured.” However, no amount of effort will 
develop from this solution a rule which will 
solve cases. We can, on the other hand, 
learn something from Thompson’s failure: 
What he actually perceived was that the 
railroad trespasser cases were placed in a 
particular category by the prevailing culture. 
He was unable to say this because there was 
nothing in the legal language of the time 
which permitted him to make a statement 
on the subject, then nonexistent, of cultural 
anthropology. 


Solving Cases by General Rules 


On the other hand, one cannot but wonder 
that Thompson could undertake a detailed 
analysis of all of the specific situations of 
which he could conceive. Even in his time 
this was a formidable task; today it is un- 
thinkable. Nevertheless, we continue to try 
to solve cases by general rules couched in 
inappropriate language. We have not the 
patience to try to grind out a general rule 
for each “type of case.” Yet we cannot bear 
to part with the play acting by which we 
delude ourselves into thinking that we resort 
to the general rule to solve the case. And, 
since the general rule, as such, has suffered 
a polite decease as a vital force, it scarcely 

#2 Ibid., Sections 232 and 236. So, for Green, 
op. cit., 39 Illinois Law Review at p. 213 (1945). 
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gets a decent analysis (which would be the 
equivalent of a burial) in current opinions. 
\s we have seen, lots of bastard offspring 
have been permitted to roam around, but 
the courts will not take the time and trouble 
to attempt to straighten out the lineage. 
Judge Cartwright made a famous attempt 
on the subject in the Hlamler case,™ wherein 
he quoted the classic remark that “negligence 
wilfulness are as unmixable as oil 
water.” On this point, Judge Cart- 


and 
and 
wright said: 

“Formerly, this court, in expounding the 
doctrine of comparative negligence, classified 
slight, ordi- 


negligence into three degrees 


nary and gross; but that doctrine was long 
ago abolished 
there is no intention to do a wrongful act or 
omit the performance of a duty. Even 
when gross it is but the omission of a duty 

if a plaintiff has exercised ordinary care 
and the defendant has failed to exercise due 
care, i. e., the care demanded under the cir- 
cumstances,—the rights of the parties are 
thereby fixed and determined and there is an 
controversy. Where an injury 
results from a failure to exercise ordinary 
care and not from a wilful or intentional 
failure to perform a duty, the question of 
Speculations on 


In negligence, merely, 


end of 


degree is of no importance 


that subject lead to no practical result.” 


Notwithstanding this blast, the Bodemer 
case, Which was decided during a frankly 
has remained 


comparative negligence era,” 


with us in all of its pristine virility. Its 
terms of last clear chance has 
through the “leading 
as Hoalldren Express 


Brown v. [lhnots 


definition in 
thundered 
cases” in Illinois, such 
Company v. Krug, supra; 
Central Terminal Company, Schneider 
man v. Interstate Transit Lines, supra; Busch 
v. Oliphant [28 CCH AutomosiLe Cases 582], 
332 Ill App. 426, and other appellate cases 
too numerous to mention 

The 
duty and entire absence of care” instruction 
had its apparent, if dubious, 
Jeneary v. Chicago & Interurban 
Company, supra, where the court 


down 


supra; 


“intentional disregard of a known 


origin in 
Traction 
was ap- 


Chicago, Rock Island & Pacific Railway 

Company v,. Hamler, 215 Tl. 525 
“This was recently repeated in the 

lucci case, supra, footnote 1, at p. 176 

Calumet Iron & Steel Company v 
115 Tll. 358 (1885): 
tion 269 

The ‘‘entire absence of care’’ portion of the 
definition, but not the “intentional disregard 
of a known duty”’ part, is to be found earlier in 
Illinois Central Railroad Company v, Leiner, 
202 Ill. 624, 631, where Section 22 of Thompson's 
Commentaries, op, cit., is cited as authority. 
This was repeated in Heidenreich v. Bremmer, 
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Barto 


Martin, 
Thompson, op. cit., Sec 


parently unaware of the fact that its 
definition was a departure from the com- 
parative negligence cases which are cited as 
authority.” The Jeneary case, however, is 
not a homeless orphan for it has been re- 
ceived in most respectable circles, as dis- 
closed by Bartolucci v. Falleti, supra; Clarke 
v. Storchak, supra; Trumbo v. Chicago, Bur- 
lington « Quincy Railroad Company, supra: 
and Mower v. Williams, supra. Until the latter 
case was decided, the Bodemer definition had 
the edge as a result of the Schneiderman 
By the time this is in print, the tide 
may well have turned again. As long as the 
Supreme Court pursues its present policy 
of refusing to review most tort cases and 
of avoiding all requests that it revise the 
conflicting definitions, the only safe cours¢ 
to follow is to refuse to offer any instruc- 
tions whatever on the subject and to let the 
opponents make the errors, if any. 


case. 


If we are to take seriously our doctrine 
that contributory negligence is an absolut 
defense in the usual negligence case,” then 
there seems to be no reason why contribu- 
tory wilful and wanton misconduct is not a 
defense to a complaint making that charge, 
nor any reason why the burden of pleading 
and proof should not be on the plaintiff, all 
as observed in Prater v. Buell [16 CCH Nec 
LIGENCE Cases 774], 336 Ill. App. 533, 
is precisely in point. It would seem, ho 
ever, that the amount of steam engendered 
by that case is out of proportion to its im- 
portance. While true that the burden of 
proof will decide those rare cases where 
there is a complete absence of proof, or 
where the plaintiff stubbornly 
amend his complaint, the more important 
question is the one to which we have fre- 
quently alluded: What is it that we have 
to prove ourselves free from, and the de- 
wilful 


W hich 


refuses to 


when we charge 
How does this 


what 


fendant guilty of, 
and wanton misconduct? 
differ from 
gence anyhow? 


negligence and is negli- 


Is there anything worth 
keeping and working on, or is our baby ot 
such dubious origin that we may as well 
toss him out with the bath? 


Like most of the decisions 
this does not evince awareness of conflict be- 
tween the #’entire absence of care’’ rule and 
the rule of the Bodemer case, which is cited 
without any analysis whatever, 260 Ill. at 452 
It is not difficult to see that the ‘intentional 
disregard of a known duty’’ rule came from 
Thompson's rationalizations (Commentaries 
Sections 232 and 236), wherein he attempted 
to limit the ‘‘due care rule’ to instances where 
defendant has a duty to discover plaintiff's 
position of danger. 


7 Flynn v. Chicago City Railway Company, 
250 Til. 460, 480. 


260 Ill. 439, 446 
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So far we have attempted to take seriously 
the terminology customarily used in these 
cases in order to make a brief inquiry into 
the problem of internal 
rather, its absence. ‘There is, 
escape from some attempt to see if sense 
can be wrung from the conventional terms. 
[his is not less than a proposal to abandon 
method of determining the 
a horse’s mouth by de- 


consistency or, 
however, no 


the medieval 
number of teeth in 
bating the qualities of “horseness” in favor 
of the empirical approach which involves 
opening the mouth to have a look. 

Once such 
tered vast resistance. Today, however, only 
arapidly diminishing number of egocentric 
individuals claim to know what negligence 
and wilful and wanton misconduct are, 
while, at the same time, implying that you, 
too, would know if you would only listen 
to “plain English.” 


a proposal would have encoun- 


“Oh, My God"’ Theory 


One experienced trial judge has evolved a 
theory which epitomizes the hopelessness 
f our traditional technique. It may be 
called the “Oh, my God” theory of wilful 
and wanton misconduct. The application of 
this theory is simple: If, while listening to 
a witness recount the facts of the accident, 
the judge finds himself gripping the arms of 
his chair and saying to himself, “Oh, my 
God, you didn’t” then the conduct is wilful 
and wanton. Quite clearly, this view has 
the virtue of candor and the disadvantage of 
hopelessness for, as to the latter, no predic- 
tion can be based upon it and the best argu- 
ment for the defense would be to slip the 
judge a sedative. On the other hand, it is 
inpossible to read the welter of words that 
rmament the traditional opinions on this 
subject without concluding that, consciously 
or unconsciously, they merely serve to ob- 
scure the judicial whatever that 
may be 


process, 


\s a start in a different direction, we may 
examine the subject from new 


angles: 


several 





‘P. W. Bridgman, The Logic of Modern 
Physics (The MacMillan Company, 1938). An- 
other #andmark is mathematician Eric T. Bell's 
The Search for Truth (The Williams and Wil- 
kins Company, 1934) And, very recently, the 
operational method has been reviewed and ex- 
panded by Philipp Frank, in Modern Science 
Its Philosophy (Harvard University Press, 
949) 

” Koryzbski, Science and Sanity, op. cit.; S. I. 
Hayakawa, Language in Action (Harcourt 
Brace & Company, 1941): Wendell Johnson, 
People in Quandaries (Harper & Brothers, 1946); 
Irving J. Lee, Language Habits in Human 
Affairs (Harper & Brothers, 1941); Anatole 


Wilful and Wanton Misconduct 


1. Can a substantial amount of nonsense 
be terminated by acknowledging that neg- 
ligence is merely a judgment imposed by 
specific people on specific conduct and that 
the judgment is a product of the particular 
cultural influences applicable to the person 


> 


doing the judging? 

2. Can we separate the problem of com- 
pensation for the injured person from the 
problem of punishment of the wrongdoer? 

3. Is it possible that the concept of wilful 
and wanton misconduct has a substantial 
basis in modern psychiatry which leads to 
the conclusion that the wrongdoer who is 
motivated by excessive subconscious ag- 
gressiveness or self-destructive tendencies is 
a social menace and a sick man to be treated 
as such? 

If all of these questions are answered in 
the affirmative, we may anticipate the con- 
clusion and suggest that the concept of wil- 
ful and wanton misconduct would vanish 
from the field of torts and would be handed 
to the psychiatrist. Taking first things first, 
we may start with an examination of neg- 


ligence. 


Re-examining Our Basic Tenets 


In recent years there has been a notable 
effort to analyze the methods of 
since Galileo. In order to articulate 
methods and examine the possibility ot ap 


science 
those 


plying them to the social sciences, Harvard 
physicist P. W. Bridgman that 
for a question to have meaning it must be 
possible to perform operations by which an 
This approach has 


suggested 


3 


answer may be given.® 
been given further and definite impetus by 
the general semanticists whose function it 
explore the possibilities of 
to sanity in 


has been to 
as an aid 
courageous people are 


scientific symbolism 
our time.” \ few 
beginning to suggest how all of this might 
be used in solving the problem of man’s re- 
lations with man.” The crux of the matter 
is this: Like the lawyer 
and the judge are living in a technological 


everyone else, 


Rapoport, ‘‘The Criterion of Predictability,’ 
2 ETC 129. In this vein a brilliant analysis of 
the law's foibles has been made by Felix S. 
Cohen, ‘‘Transcendental Nonsense and the Func- 
tional Approach,"’ 35 Columbia Law Review 809 
(1935), reprinted in 2 ETC 82. 

” Stuart Chase, The Proper Study of Mankind 
(Harper & Brothers, 1948); Clyde Kluckhohm, 
Mirror for Man (Whittlesey House, 1949). For 
an extraordinary analysis of a foreign culture, 
which is a prerequisite to an understanding of 
the unexamined premises in one’s own, see 
Ruth Benedict, The Chrysanthemum and the 
Sword (Houghton Mifflin, 1946). 
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world created by science. There is no mys- 
tery to science, but merely an enormous 
effort to dispense with nonsense or, in other 
words, to ask meaningful questions. The 
hard-boiled lawyer is going to be concerned 
with this, whether he likes it or not, for 
the trend of the times is clear and can be 
read by all who have eyes to see: The laity 
are disgusted with the hocus-pocus of the 
law and, in the foreseeable future, disputes 
between the citizens in the field which we 
now call torts will be settled outside the 
framework of the law and in some manner 
which is more than indifferently concerned 
with the realities of living. The steady 
growth of the commission form of govern- 
ment should be read as a warning sign: The 
courts and lawyers are becoming obsolete. 


Specifically, we mean that there must be 
a willingness to re-examine our basic tenets. 
Such statements as “negligence is a question 
of fact for the jury except when all reason- 
able minds would agree” must go, The no- 
tion that negligence is a physical object o7 
a brooding omnipresence in the sky, to 
paraphrase Holmes, must be abandoned. It, 
then, we regard negligence as nothing more 
than opinions held by particular people in 
viewing definite evidence, we can attempt 
to understand the culture of the ethnic group 
concerned and make a sensible attempt to 
implement it. In other words, negligence 
is something to be discovered by under- 
standing the people involved and is not 
something to be imposed from on 
From 


high. 
this point of view we can readily see 
that the initial status of disfavor enjoyed by 
the railroads, for example, has been trans- 
ferred to the insurers of the motoring pub- 
lic. This should not be interpreted as a 
statement that fewer plaintiffs ought to re- 
cover or that they ought to recover less. 
It is merely an observation of concrete as- 
certainable fact. It is only necessary to 
interrogate a reasonable number of people 
and to keep track of their answers. If then, 
we find that the culture in the ethnic group 
requires compensation for a person injured 
in most (but not necessarily all) automobile 
accidents, we can be sure that it will be up- 
hill sledding to try to reverse the tendency; 
particularly is this true if we attempt to do 
it with a barrage of high-order abstractions 
that even the judiciary cannot define or use 
consistently. 


*! Snedden v, Illinois Central Railroad Com- 
pany, 234 Ill. App. 234, 248 

“ For a readable and sober analysis. see Karl 
Menninger’s, Man Against Himself (Harcourt 
Brace & Company, 1938) 
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Interest in Compensation 


If we pay attention to what people are in- 
terested in and what they want, we will find 
that the injured person is interested in com- 
pensation and completely disinterested in 
punishment, except where it is thought that 
a criminal prosecution will result in the pay- 
ment of damages. An individual’s loss and 
injury are unrelated to the name given to 
defendant’s conduct; one is neither better 
nor worse off as a result of someone’s say- 
ing that the defendant injured him negli- 
gently or wilfully and wantonly. Nevertheless, 
we continue to play the game as if it were 
proper to punish the wrongdoer by making 
him pay a fine, not to the state, but to the 
injured person.” This is a medieval view oi 
the matter as will appear from an examina- 
tion of the subject of wilful and wanton mis- 
conduct from a psychiatric point of view 


Psychiatric Point of View 


‘io date, no one seems to have inquired if 
there is a substantial basis for wilful and 
wanton misconduct as a useable concept 
Heretofore our energies have been directed 
toward half-hearted attempts to define the 
concept in undefinables and to use it when 
it suited our purpose. It would seem, how- 
ever, that the theory is worthy of a better 
fate. Even those who would admit no traffic 
with psychiatry habitually indulge in self- 
analysis, though calling it by another name; 
and it is commonly realized that most mem- 
bers of the human race have had moments, 
particularly in childhood, when a deeply 
buried aggressive impulse led the individual 
to perform an act of violence, subconscious- 
ly intending harm. If one of these individuals 
fails to mature as an adult, society is faced 
with a person who is a constant source of 
danger. The fact that the actor may be de- 
stroyed in his own aggression is not contra- 
dictory, for the aggression may include, or be 
turned into, a suicidal drive.” Practical in- 
surance men have been much concerned 
with the type of individual known as 4a 
“repeater,” and it seems to be beyond ques- 
tion that there are persons who are “acci- 
dent prone.” Among the medical profgssion 
there is a sudden rush of comprehension to! 
a proposition which the psychiatrists have 
long maintained. Emotional disturbances 
may produce physical ailments.“ Not a 
great amount of psychiatric knowledge 1s 


" Flenacrs Dunbar, Mind and Body (Random 


ire, 1%7) 
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necessary to understand that the person 
with a deep emotional disturbance may be 
a candidate for an automobile accident or 
an ulcer, or both. We have arrived at the 
rather astonishing conclusion that the per- 
son who is guilty of wilful and wanton mis- 
conduct as a matter of psychiatry is a sick 
man and should be treated as such so as to 
restore his usefulness to himself and pre- 
vent him from doing damage to his fellow 
man. This is not a shocking proposal when 
it is remembered that when death results 
irom “wilful and wanton misconduct,” the 
act is a crime.“ And everything that has 
been written to disclose the barbarous 
method with which we deal with “the 
criminal” is equally pertinent to demon- 
strate that it is senseless to try to punish 
a person with an emotional disturbance of 
such a character that he would drive an 
automobile subconsciously seeking to de- 
stroy himself and anybody else who happened 
to get in his way. 

How many of these people are on the 
loose no one knows. In a time of cultural 
lag when man is prone to find that his sym- 
bols of certainty have proved to be a hollow 
show,” there is bound to be more unrest 
and more people on the verge of overt men- 
tal illness than in times of relative stability. 
The daily papers provide convincing evi- 
dence that we are living in a peak period. 
Automobile accidents account for something 
like eighty-five per cent of all litigated cases. 
We have, however, no machinery for mak- 
ing the slightest attempt to discover whether 
these litigants have been guilty of wilful and 
wanton misconduct defined as an emotional 
maladjustment. Formidable hurdle as that 
might be, it is not, however, the first prob- 
lem which the lawyer must face. The pres- 
ent and primary concern of the lawyer is to 
work his thinking around to the point where 
he no longer believes in black magic and 
where he has some comprehension of the 
conditions of the problem to be met. When 
enough lawyers are willing to go beyond the 
immediate necessity of winning a case and 
to tackle the deficiencies of their profession 
with the determination to make it a useful 
social tool, then the mechanical problem 
of suggesting legislation and setting up the 
machinery for curing the “repeater” will not 
be insuperable. When that time comes, the 
concept of wilful and wanton misconduct 
will be dropped from any proceeding con- 
cerned with compensation for the injured 


party. There is surely no guaranty that 
there will be uniform agreement as to the 
propriety of any given result; but, there is 
no inherent reason why judge and jury 
should not approach the problem from the 
point of view of trying to understand them- 
selves and the parties with reference to their 
culture. Nor is there any reason why de- 
cisions must forever be phrased in a miasma 
of nonsense. As a minor by-product, the 
lawyer may find that he has regained the 
position of leadership which he should hold 
in society. 

As matters now stand, no lawyer can 
evaluate his case except by horse-sense 
methods. If he concludes that a party will 
or will not be found guilty of contributory 
negligence, or wilful and wanton miscon- 
duct, or what not, he may ornament his dis- 
cussion with legal language; but the actual 
basis for the prediction is bound to be the 
result of the lawyer functioning as an 
amateur psychiatrist and anthropologist. 
Likewise, the motivation behind most deci- 
sions is unexpressed or, even more disastrous, 
unconscious. The lawyers’ language is 
largely unrelated to the heart of the matter, 
which is to be found in the cultural forces 
which work upon the parties involved, and 
the result is usually modified by conscious 
or unconscious prejudices. It is only insofar 
as the lawyer can predict the effect of these 
nonlegal factors that any prediction what- 
ever can be made. 


Conclusion 


Since the prevailing concept of wilful and 
wanton misconduct is too nebulous to be 
employed as a technique for making a pre- 
diction, it is little other than primitive word 
magic: An opinion or result reached because 
of unexpressed or unconscious reasons is 
documented by the phraseology which trails 
behind the concept. It may serve to permit 
a plaintiff called “contributorily negligent” 
to recover, or it may, as in some guest cases, 
result in a denial of recovery notwithstand- 
ing concession of defendant’s “negligence.” 
In this role it is interchangeable with the 
doctrines of last clear chance, comparative 
negligence and _ contributory negligence, 
which, we have seen, can all be manipulated 
so as to produce any desired result in any 
case. Abolishing the nonsense inherent in 
our word magic is not going to produce any 
miraculous cure for all of our ills, but, at 





“ The People v. Sikes, 328 Ill. 64, a case where 
the killing was the result of the operation of 
defendant’s automobile. 

“Gregory Zilboorg, Mind Medicine and Man 
(Harcourt Brace & Company, 1943); Frederic 


Wilful and Wanton Misconduct 


Wertham, The Show of Violence (Doubleday 
and Company, 1949). 

“Franz Alexander, Our Age of Unreason 
(Lippincott, 1942). 
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least, it will clear the decks so that we can 
think lucidly about the orderly regulation of 
disputes between the citizenry. If we would 
expend our energies in an attempt to find 
the real-life situations wherein the prevail- 
ing culture permits or denies recovery, we 
could reclassify the cases so that some meas- 
ure of predictability would be possible.“ 


This suggestion, however, is pointless un- 
less the lawyers and judiciary as a class 
have the basic desire to improve the func- 
tioning of the system from the ground up. 
Where a jury trial is involved, some method 
must be developed so that the jury’s conclu- 
sion as to what happened—the facts—is not 
obscured by the general verdict.” A relaxa- 
tion of the rules which now paralyze the 
special interrogatory “ would permit court 
and counsel to extract something close to a 
narrative from the jury. To this the court 
could properly apply “the law,” and, with 
the elimination of nonsense, both court and 
jury could be much clearer as to what is 


For example: What is the rationale behind 
Briske v. Village of Burnham [13 CCH Automo- 
bile Cases 523], 379 Ill. 193? If the court had 
said that the passengers were denied recovery 
because they had been visiting taverns and 
were probably in the hands of a tipsy driver of 
their own choosing, we could start classifying in 
a manner completely impossible in terms of 
‘proximate cause’’ and “intervening cause’’ 
which, in fact, formed the stated rationale, but 
surely not the actual reason, for the decision. 

‘SA defendant may contend for a statement 
of facts that would completely exonerate him 
and, while believing him, the jury may find him 
guilty because of totally extraneous reasons: 
The general verdict tells precisely nothing that 
cannot be read on its face. 


believed to have occurred and why the re- 
sult is reached. While these proposals ar 
more than ordinarily difficult to work out, 
the alternative is a continuation of the pres- 
ent chaos which will not be lessened by ex- 
changing one type of mumbo jumbo for an- 
other.” 

We are either going to have to acquire a 
license to practice thaumaturgy and make it 
work in the public’s eyes, or else bring the 
law down to the realities of living. To im- 
plement the second alternative, the first step 
is to rid ourselves of our infatuation with 
the sound of our meaningless concepts.” 


The recognition of wilful and wanton mis- 
conduct stems from an inarticulate percep- 
tion of a psychiatric truth. Our method of 
dealing with it is not only unscientific, but, 
more important, our purpose is primitive. 
Compensation for the injured person should 
be unrelated to the treatment of the mal- 
feasor, and this treatment should be curative, 


[The End] 


* At present the special interrogatory is lim- 
ited to questions which are decisive of the case 
Smith v. Sanitary District of Chicago, 260 Ill 
453, 464: Chicago Exchange Building Company 
v. Nelson, 197 Ill. 334, 339; Chicago & North 
Western Railway Company v. Dunleavy, 129 
Ill. 132, 143. 

% Anyone supposing that we should return to 
“comparative negligence’’ should spend a week 
with the cases and Thompson's careful at- 
tempts to rationalize them. It will be apparent 
that this is merely another method of document- 
ing a foregone conclusion. 

51 Anyone who thinks that the elimination of 
nonsense is a mean, lowly or unproductive pur- 
suit should read the last few pages of Bergen 
Evan's great work, The Natural History of 
Nonsense (Alfred A. Knopf, 1947). 


not vindictive. 


URANIUM PROSPECTING MAY RIVAL GOLD RUSH 


Over vast stretches of the United States, 
the great uranium hunt was on full blast, 
reports Pathfinder. Nobody knew exactly 
how many amateur and professional ’49ers, 
(;eiger counters in hand, were searching for 
the raw material for atomic energy and the 
atomic bomb, but a steady stream of sam- 
ples was pouring in to assaying firms and 
othices. 

Spurring the search was the standing offer 
by the United States Atomic Energy Com- 
mission of $10,000 bonus to every prospector 
who discovers a previously unworked uranium 
mine, lode or placer which will produce at 
least twenty tons of ore assaying twenty 
per cent uranium oxide. Moreover, the gov- 
ernment will pay $3.50 (less processing costs) 
for each pound of uranium from the ore. 


Behind both search and bonus was the 
compelling fact that a rich source of the 
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strategic element has not so far been dis- 
covered in the United States. More than 
100 uranium-bearing minerals are known to 
exist—the best of them pitchblende. But 
the world’s major pitchblende concentra- 
tions are in Canada, the Belgian Congo and 
Czechoslovakia. 

The one presently workable United States 
source of uranimum is some 50,000 square 
miles of blood-red cliffs and gorges com- 
prising the Colorado plateau. The plateau 
produces low-grade ores which helped make 
the atomic bombs of World War II and 
has been ruled out in the $10,000 uranium 
sweepstakes. 

Anybody is eligible to compete for the 
big prize, and to make the effort easier the 
AEC and United States Geological Survey 
have published a booklet, Prospecting for 
Uranium (Superintendent of Documents, Gov- 
ernment Printing Office, Washington, D. C.; 
thirty cents), that tells how to do it. 


IL J— October, 1949 
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Purposeful Action 


and Accidental Means 


By EUGENE C. YATES — — Scarborough, Yates, Scarborough & Black 
Abilene, Texas 


WOULD ANYONE WANT INSUR- 
ANCE AGAINST ACCIDENTAL. 
INJURY BY ACCIDENTAL 
MEANS AND NOT WANT IT 
AGAINST ACCIDENTAL 
RESULTS? 


oe common insurance policy coverage 
against loss or damage resulting from 
“accidental means” is fairly simple of solu- 
tion in the vast majority of cases. When, 
however, the train of events resulting in 
injury is deliberately set in motion by the 
insured, a much greater problem 

even though the consequences are unex 
pected and extraordinary. For example, 
in a very early case—perhaps the first in 
America—the insured injured his ear in 
diving.” Somewhat later, there was the 
case of a man who, in jumping from a low 


arises, 


platform, received injuries from which he 
died? More recently, there was the New 
York case where the insured had died from 
septic poisoning resulting from a_ self-ad- 
ministered hypodermic injection of morphine 
to induce sleep.’ A small group of cases 
deal with the situation where death or 
injury results from hype 
common drug which is voluntarily ad- 
ministered. The digests, textbooks and 
selected case publications reflect many other 
illustrative cases with consequent striving 
to develop a workable answer. Quite often 
there is presented the plausible contention 
that no accidental means can bi 


ensitivity to some 


involved 
where the insured did, or had done for him, 
in the usual way, the very thing he in- 
tended to do or have done. It is probably 
true, however, that the drift of the law is 
the other way and that more often than 


'Rodey v. Travelers’ Insurance Company, 3 
N. M. 543, 9 Pac. 348 

*United States Mutual Accident Association 
v. Barry, 131 U. S. 100, 9S. Ct. 755 . 

* Townsend v. Commercial Travelers’ Mutual 
Accident Association of America, 231 N. Y. 148, 
131 N. E. 871. 


Purposeful Action and Accidental Means 


not the courts have said that accidental 
means were shown, or, surrendering the 
finer points to the realm of fact, have held 
that the jury, under the facts, could infer 
the same thing. Even the able cases on the 
dissenting side, while disagreeing in prin- 
ciple, have sometimes justified the same 
result in many cases upon different grounds, 
using the argument, for instance, that the 
man who pricked his skin with an in- 
fected needle did not, after all, intend to 
use such a needle.* Even so, 
are directly in conflict with others on al- 
most identical facts. Also, it is probably 
true that different minds might well agree 
upon some of the typical cases referred to 
and disagree as to others. 


some cases 


It would be a natural thing, indeed, if 
the judicial reasoning upon this question 
should be flavored by the doctrines of cau- 
sation deeply rooted in the law of negli- 
This is well reflected in some of the 
where sought by 
pyramiding terms and definitions not in 
themselves exact. 


gence 


decisions exactness is 


The light seems to burn brighter in the 
direction of a common-sense viewpoint. It 
was long ago pointed out, in a decision by 
the House of Lords,’ that there are no real 
accidents in the scientific sense since every 
thing has a cause beforehand which, if we 
knew, would enable us to predict the out- 
come of even the settling point of a wind- 
blown speck of dust. Also, that 
was invented before scientific research, and, 
therefore, terms of speech are to be judged 
by their common meaning and not their 
scientific implications. These statements 
or their counterpart reappear in 


speech 


numerous 
‘Culdwell v. Travelers’ Insurance Company, 
305 Mo. 619, 267 S. W. 907. 
5 Brentons v, Turvey, A. C. 230, 233, 2 Ann 


or 


Cas. 137 





decisions dealing with the question before 
us. After all, an insurance policy is a con- 
tract, and, as such, its terms mean what 
common speech reflects, viewing the back- 
ground of the parties and their probable 
purpose in making the agreement. 

Now, apprehension of the unknown and 
unexpected perils beyond the horizon of 
common prudence must prompt the pur- 
chase of most accident insurance. Custom 
has placed the sickness policy in another 
category familiar to all. But the purchaser 
of accident insurance has equally as much 
reason to be insured against injury from 
unexpected results from one thing as from 
another. These considerations, and the 
fact that the policy is usually written by 
the insurer, have encouraged the liberal at- 
titude of many of the cases. 

It would seem plain that calamity can 
come as quickly whether projected by un- 
invited force or whether intended healthy 
action is deflected by inert and hidden 
conditions toward destructive ends. Basi- 
cally, here is the line of cleavage in the 
decisions. Many of the courts would in- 
clude both of these sources of harm as ac 
cidental means. As stated in one case," 
the hidden and dangerous condition lent color 
to the action, even though intended, so as 
to make of it accidental means, or the vis 
major producing the unexpected result. 
On the other hand, the minority decisions 
tend to reject from the rule those cases 
or many of them, in which the end result 
is injury where the action was intended 
but injury arose from failure to realize or 
appreciate a static quality or condition. 
Now, it is not intended to say that all of 
the decisions arrange themselves along this 
line of demarcation with appreciable sym- 
metry, nor even that it could always be 
done. For instance, take the question of 
bacterial assault upon body tissues. This 
might result in a common illness entirely 
without the realm of accidental means 
\nd yet, among the prominent cases we 
find liability imposed where injury was 
contributed to by various types of bacteria. 
here seems to be a trend here to emphasize 
the suddenness and severity or unusual 
quality of the bacterial infection as a factor 
in the situation. This, after all, is a steering 
away from the sickness field of insurance 
and from the connotation of sickness as 
used in common speech and going in the 
direction of the popular meaning of acci- 
dent as involving the sudden, the unusual 
and the unexpected. Likewise, it is usually 
true in these cases that activity or some 





© International Travelers’ Association v. Fran- 
cis, 119 Tex. 1, 23S. W. (2d) 282. 
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degree of force has helped to bring the 
bacterial development into play. 

There is another classification, or at- 
tempted classification, of our subject in- 
dicated by many cases to the effect that 
accidental result without accidental means 
is not sufficient to justify recovery under 
this policy provision. This would appear 
to be another instance of determining legal 
questions by definition and by a play upon 
words. Logically, there can be no such 
thing as accidental result in the absence of 
an accidental cause. The result in every 
case must depend upon a force, known or 
unknown beforehand, or upon a quality or 
condition, known or unknown beforehand, 
or upon a combination of force and con- 
dition, known or unknown beforehand. If 
the conditions are known and _ expected 
and the action is known and intended, then 
the reaction of each upon the other re- 
sponds to preconceived design, and there is 
no mishap. On the other hand, if the ac- 
tion in any part comes masked in surprise, 
or if the static qualities are not as expected, 
or if there be misapprehension as to the 
probable reaction of force applied to con- 
dition, then quite naturally the accidental 
results are unexpected. In either event, an 
unknown factor becomes the means of 
causing plans to go astray, and the un- 
known factor logically must have been the 
accidental means of the unexpected result 
To say that accidental result can exist 
without accidental means is simply to say 
that result can exist without cause. Fur- 
thermore, such a construction narrows thie 
insurance base and defeats the purpose fo 
which accident insurance is obtained, for, 
as stated above, it would be hard to imagine 
why an ordinary citizen would want in- 
surance against accidental injury caused by 
accidental means and would not at the 
same time want insurance against acci- 
dental result, when the total of the means 
employed were so colored by intended act 
as to obscure the hidden and truly acci- 
dental cause. The result in this type of 
cases ought not to be left to uncertain 
human ingenuity in seeking out the hidden 
cause. It would be sounder to abandon 
the attempted metaphysical distinction be- 
tween accidental cause and accidental means 
and apply a uniform rule in all cases by 
presuming that accidental result must have 
been induced by accidental means. This 
would be true insurance for the insured 
and, in the long run, by removing an ele- 
ment of conjecture, it would be true insur- 
ance for the insurer. [The End] 
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Gastrointestinal Problems 


in Relation to Life Insurance 


By T. GRIER MILLER, M.D. — — 
University of Pennsylvania School of Medicine 


Many patients with digestive upsets 
—especially those with an emotional 
basis—are entitled to insurance... 


a. PREVENTION and cure of dis- 
ease are the objectives of medicine. 
Good health and the prolongation of life 
are the objectives of the life insurance com- 
pany. | it that the identity of these 
aims is your justification for a career as 
life insurance medical directors. In any 
event you, like the rest of us who practice 
medicine, are concerned about the proce- 
dures to be employed for the identification 
of factors that impair a long, useful and 
happy life. Although the discovery of these 
unfavorable conditions may constitute for 
you an end in itself, you have another and 
more difficult obligation—to pass judg- 
ment on the significance of your observa- 
tions. To do this a knowledge of all the 
aspects of disease, especially its natural 
common manifestations and re 
sponse to therapy, is essential. Also, for 
this purpose, it is necessary that you, along 
with us, appreciate the variations in the 
symptomatology and the course of disease 
that are dependent on the particular physio- 
logical and psychological characteristics of 
the person who is affected. Consequently 
clinician, shall discuss with you 
certain aspects of medicine which especially 
appeal to me. 


take 


history, 


I, 2%: 3 


concerns the field of 
gastroenterology, a so-called subspecialty 
of internal medicine. I wish to emphasize 
at once, however, that I regard the prob- 
lems in this domain as those of general 
medicine and intimately related to all the 
other systems of the body. Symptoms 


My assignment 


— Professor of Medicine, 


referable to the digestive tract are quite as 
frequently dependent on disease elsewhere 
or on emotional disturbances as they are 
on organic affections of the gastrointestinal 
system. The importance of this observa- 
tion lies in the fact that digestive com- 
plaints necessitate extensive study of the 
patient as a whole and justify a diagnosis 
of primary disease of the gastrointestinal 
system only when other primary disturb- 
ances have been eliminated and when ob- 
jective proof of the specific digestive tract 
lesion is at hand. 

With this understanding I shall first 
direct my remarks to some of the more 
common organic diseases of the digestive 
system, especially those which I believe to 
be of importance to medical directors. 
Then I shall refer briefly to certain extra- 
gastrointestinal lesions which commonly 
produce digestive symptoms; finally I shall 
mention some of the purely functional dis- 
turbances which affect the digestive system. 


Peptic Ulcer 


Of the organic lesions of the gastroin- 
testinal system the most common, and from 
your viewpoint perhaps the most perplex- 
ing, is peptic ulcer. Although in 1946 
only 8,164 deaths in the United States 
were attributed to peptic ulcer (3.4 per 
100,000 for gastric ulcer and 1.6 for duo- 
denal ulcer), it is generally believed that 
approximately ten per cent of the popula- 
tion has such a lesion at some time. The 
fact that many instances of peptic ulcer 
go undiagnosed is indicated by autopsy 
statistics, which show slightly more gastric 
than duodenal whereas 


lesions, clinically 
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six to ten times as many duodenal ulcers 
are found. At any rate the possibility of 
a peptic ulcer should be suspected in every 
person with the symptoms of indigestion 
unless his disturbances can be adequately 
explained on some other basis. Fortunately 
roentgenological study now identifies the 
lesion and its location in at least ninety- 
five per cent of the cases, and, consequently, 
that diagnostic procedure should be em- 
ployed in all suspected instances. 

When an ulcer has been demonstrated, 
the prognosis and management depend 
to a large extent on its location. When 
the lesion is gastric and is situated along the 
middle third of the lesser curvature of the 
stomach, it usually is of a benign nature 
and heals rapidly on an adequate dietary 
and hygenic program. When, however, it 
involves the pyloric region of the stomach 
or any part of the greater curvature, a 
primary malignant lesion or secondary neo- 
plastic change must be given special con- 
sideration. Indeed, our practice at the 
University of Pennsylvania Hospital is to 
operate on all gastric ulcers unless within 
two to three weeks on a carefully controlled 
regimen obvious decrease in the size of the 
crater is demonstrable by roentgenological 
study. Even then the patient is re-ex- 
amined at monthly intervals, and surgical 
therapy insisted on unless the niche steadily 
decreases in size and finally disappears. 

The situation with reference to a duo- 
denal ulcer differs in that it rarely is malig 
nant. In a patient with such a lesion a 
more prolonged medical attack is justified, 
operation being reserved for the complica 
tions of perforation, repeated hemorrhag: 
or proved obstruction. In addition, those 
patients who are refractory to a medical 
program require surgery. 

In our experience with hospital and clinic 
patients almost fifty per cent of the non- 
malignant ulcers of the stomach and duo 
denum eventaully require surgery.’ Of 923 
patients followed for one to ten years, most 
of them originally treated on an ambula- 
tory basis, 31.5 per cent were operated for 
refractoriness or a complication; of 444, 
the total number followed for five years, 
thirty-six per cent were operated; and of 
166 followed for ten or more years, forty- 
five per cent. For each of these periods 
the percentage cured or markedly relieved 
of symptoms, including those operated on, 
amounted to approximately eighty per cent 


1Miller, ‘‘Results from the Treatment of 
Peptic Ulcer,"’ 46 Journal of the Michigan State 
Medical Society 198 (1947). 
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Some of these good results were obtained 
on a medical program alone, some after 
surgery. In any event, with or without 
surgery, twenty per cent of those in each 
time period failed to seeure relief. 

It must be admitted, however, that not 
all of the operated patients had what is 
now regarded as the most effective type of 
surgery. Even some of the earlier ones did 
not have a resection, and in some instances 
the resection itself was inadequate. 

In an attempt further to clarify the 
results from surgical interference, Nichol- 
son and I? subsequently studied the rec- 
ords of 113 patients subjected over an 
eight-year period to a subtotal gastrectomy. 
Twenty-three of them had a gastric ulcer; 
seventy-three, a duodenal one; ten, both 
gastric and duodenal lesions; and six, a 
marginal or gastro-jejunal ulcer. 

Forty-two were operated because of a 
refractory lesion; twenty-three, for repeated 
hemorrhage; nineteen for pyloric stenosis; 
sixteen, for possible malignancy (though 
none was found) and thirteen, for deep 
penetration into the wall or adjacent struc- 
tures. Of the total 113, 79.6 per cent were 
cured and an additional 9.7 per cent markedly 
improved. It is especially interesting that 
all but one of the gastric ulcer patients 
were cured and that the other one was 
much improved. Walters, of the Mayo 
Clinic, also has not failed to get a satis- 
factory result in a benign gastric ulcer 
patient. Ninety-three per cent of our pa- 
tients with a duodenal ulcer were cured or 
greatly relieved. The unfavorable results 
occurred largely in those with a marginal 
lesion. If the latter are excluded, favorable 
results were obtained in 92.6 per cent. 

Of the twelve patients with an unsatis- 
factory result, eight had what may now be 
regarded as a questionably adequate opera- 
tion, while five, including two of the above 
eight, had had previous gastric surgery and 
five of the group were psychoneurotic (one 
psychopathic) or highly uncooperative 
Thus, it would seem possible, by assurins 
an adequate resection and eliminating tli 
patients with personality disturbances, to 
anticipate a favorable result in ninety-five 
per cent or more of the peptic ulcer pa 
tients. At the same time it must be ap 
preciated that often, in spite of adverse 
conditions, operative interference is necessar\ 
| only wish to make the point that in 
advance, by a careful consideration of all 

* Miller and Nicholson, ‘‘Results from Subtotal 


Gastric Resection in Peptic Ulcer,’’ 1 American 
Journal of Medicine 476 (1946). 
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the factors, one can with reasonable ac- 
curacy forecast the result to be obtained. 

In this connection the question of vagot- 
omy must be considered. Following Drag- 
stedt and Owen’s report in 1943 of good 
results from its application in two duodenai 
ulcer patients, many surgeons have adopted 
the procedure, with or without simultane- 
ous gastric surgery. Its popularity un- 
doubtedly has been due to an appreciation 
of the psychic factor in ulcer production, 
presumably controlled by section of the 
vagal fibers, to the prompt relief of pain 
and hyperacidity that has followed and to 
the many reports of prompt ulcer healing. 
On the other hand, marked gastric reten- 
tion commonly occurs, often necessitating 
a gastroenterostomy at the same time or 
subsequently; recurrent ulceration, some- 
times with perforation or hemorrhage, has 
been reported, and data are available to 
indicate that the depression of gastric se- 
cretion may be transitory. In view of the 
relatively good results from an adequately 
performed gastrectomy as a primary pro- 
cedure in the ordinary gastric or duodenal 
ulcer patient and of the possibility, in th« 
instance of vagotomy alone, of overlooking 
malignancy in the gastric ulcer patient, it 
now seems probable that vagotomy will be 
the procedure of choice only in the patient 
who so often does poorly with a gastrec 
tomy, namely, the patient with a gastro- 
jejunal ulceration. 


Carcinoma of Stomach 


I assume that carcinoma of the stomach 
is of interest to you primarily from the 
viewpoints of its incidence and response to 
therapy. At the same time its early detec- 
tion in an applicant for life insurance may 
lead to the saving of his life. The estab- 
lishment of the diagnosis, or even a sus- 
picion of it on the part of the examiner, 
like that of diabetes so often made unde1 
similar circumstances, may bring about 
curative therapy. ‘Thus, its incidental rec 
ognition may constitute a real contribu 
tion to the public health. 

As to its incidence, it is reported that in 
1946 25,625 persons died of this affection 
in the United States (11 per 100,000). The 
actual incidence, however, exceeds this he 
cause no records are available of the cured 
and undiagnosed cases. In our clinic car 
cinoma of the stomach accounts for about 
four per cent of the patients with indiges- 
tion. It is encouraging, nevertheless, that, 
according to the Metropolitan Life Insur- 
ance statistics, the five-year survival rate 
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for the past decade has increased by eleven 
per cent. Furthermore, Pack and McNeer * 
have reported that over the past thirty 
years the resectability rate at the Memorial 
Hospital for Cancer and Allied Diseases 
has risen from 2.9 to 39.8 per cent, that the 
operative mortality for subtotal gastrec- 
tomy has dropped from 62.5 to 9.8 per cent 
and that for the period of 1942-1946 48.1 
per cent of all those subjected to a laparot- 
omy had a successful gastrectomy. Of 
their seventy-five patients who survived 
the radical operation, 34.7 per cent lived 
five years or longer without a recurrence. 
Maimon and Palmer’ had a five-year sur- 
vival rate of thirty per cent and eighty per 
cent of the group were restored to useful 
life. They quote other authors as having 
a five-year survival rate of nineteen to 
twenty-seven per cent. 

From the insurance viewpoint, it is im- 
portant to note that in most instances 
this affection develops in the later decades 
of life. For that reason we must expect 
that as life expectancy increases, other fac- 
tors being the same, the incidence of car- 
cinoma of the stomach will increase. An 
increase in the mortality, therefore, can be 
avoided only by early diagnosis and prompt 
effective therapy. 

The early diagnosis of cancer of the 
stomach is possible only by radiological 
examination in all suspected cases. St. 
John et al.® have demonstrated that a 
routine X-ray study of persons without 
symptoms will disclose an occasional case, 
but, because of the expense and time re- 
quired, this procedure is impossible on a 
large scale. If, however, only those pa- 
tients with unexplained digestive symptoms 
are subjected to roentgenological examina- 
tion from time to time, many instances of 
the affection will be discovered. ‘This pro- 
cedure is especially indicated in those with 
indigestion who are over forty vears of 
age and in whose family primary anemia 
or achylia are known to exist. Such pa- 
tients, at least, should be regarded with 
suspicion by the insurance examiner. 


Other available procedures for the diag 
nosis of gastric malignancy need not be 
given special attention in this connection. 
They are not indicated except in those 


3 Pack and McNeer, ‘‘End Results in the Treat- 
ment of Cancer of the Stomach,’’ 24 Surgery 
769 (1948). 

‘Maimon and Palmer, ‘‘Prognosis in Gastric 
Cancer,"’ 5 American Journal of Medicine 230 
(1948) 

* St. John, Swenson and Harvey, ‘‘Experiment 
in Early Diagnosis of Gastric Cancer,’’ 119 
Annals of Surgery 225 (1944). 
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patients in whom the X-ray reveals equivocal 
signs. Under such circumstances a gastro- 
scopic study or a Papanicolaou stain of the 
gastric sediment may help to establish the 
diagnosis. Gastric analysis is rarely of any 
value, though some of the newer chemical 
methods, such as the Huggins test, now 
under study, may prove to be, and if so, 
will be widely applicable. 


Carcinoma of Colon and Rectum 


Similar comments may be made regard 
ing malignant disease of the large bowel 
and rectum, which together account for 
more deaths than carcinoma of the stom 
ach. In 1946 almost forty per cent of the 
80,866 deaths from malignant disease of the 
digestive tract resulted from involvement 
of these organs: 21,854, the intestines; 
10,037, the rectum and anus. 

Like carcinoma of the stomach, malig- 
nancy of the lower bowel also may present 
no characteristic symptoms in the early 
stages But if proper attention is given 
minor alterations in bowel habit, the pres- 
ence of blood in the stools and the vague 
symptoms of indigestion, and if these ob- 
servations are followed up by a digital 
examination of the rectum, by roentgeno- 
logical study of the colon and by a procto 
scopic investigation, a reasonably early di 
agnosis can usually be made. At times such 
investigations will at least reveal polyps, 
a precancerous lesion, and so lead to pre- 
ventive therapy. 

Fortunately, carcinoma of the large bowel, 
even when it has led to definite disturb- 
ances, even to hemorrhage and to the signs 
of obstruction, is frequently curable by 
surgery Although, according to Allen, 
the mortality from surgery for the period 
of 1925 to 1942 was seventeen per cent, it 
was only two per cent for 1943-1947. Col- 
ler’s mortality for the cases without me- 
tastasis is now slightly less than two per 
cent. This marked improvement in the 
surgical mortaity has resulted from pre- 
operative intubation of the small bowel, a 
better nutritional and 
mineral requirements of the subject, and 
sterilization of the bowel by the available 


understanding of 


antibiotics and chemotherape utic agents. 


The point that deserves most emphasis 
in connection with carcinoma of the colon 
and rectum is that a digital rectal examina 
tion be made in every patient who con 
sults a physician. In that way at least 
fifty per cent of the lesions can be diag- 
nosed. If in addition, a proctoscopic 
study is made, seventy-five per cent of the 
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malignant lesions of the large bowel and 
rectum can be recognized. Thus, again, a rare 
opportunity is presented to the physician who 
examines presumably normal persons. 


Chronic Ulcerative Colitis 


Ulcerative colitis of the nonspecific type, 
though less common, is a more serious 
disease from the life insurance standpoint. 
In a recent review of the literature, cover- 
ing 3,639 medically treated cases, Machella 
and I° found that only eight per cent 
obtained significant relief for an extended 
period of time, while forty-six per cent were 
admittedly unimproved and five per cent 
died without operation. Most of the others, 
though somewhat improved, remained more 
or less incapacitated and often developed 
a recurrence of activity. Furthermore, 
thirty-six per cent of the 638 who wer 
subjected to an ileostomy because they did 
not improve on a medical regimen died, 
and an additional thirty-two per cent were 
not relieved by the operation. Colectomy 
alone gave a reasonable percentage of cures 
(fifty-four per cent of 184 patients), but 
this procedure was limited to patients who 
had withstood an ileostomy. 

We have suggested a somewhat different 
approach in the management of these cases, 
emphasizing especially the need for a high 
protein, high calorie diet and complete rest 
to the colon. The latter, of course, is 
accomplished by an ileostomy, but we have 
in some instances obtained equally satis- 
factory results by administrating by mouth 
an amino acid and dextri-maltose prepara- 
tion, which is largely absorbed before reach- 
ing the colon. To be more certain of rest 
to the colon, Machella‘ has sometimes in- 
tubated the terminal ileum and drawn off 
by suction the material that reached that 
area (a so-called “medical ileostomy”). By 
such means we have frequently obviated 
the necessity of surgery in apparently hope- 
At the same time we appreciate 
the importance of measures designed to 
control infection and to overcome emo- 
We believe that often 
we have obtained better results on such a 


less cases. 


tional disturbances. 


program than by operative measures. And 
in so doing we have obviated the handicap 


' 


ot a permanent colostomy. 


*Miller and Machella, ‘‘Principles in the 
Management of Chronic Non-specific Ulcerative 
Colitis,"’ 216 American Journal of the Medical 
Sciences 425 (1948). 

*Machella and Miller, ‘‘The Treatment of 
Idiopathic Ulcerative Colitis by Means of a 
‘Medical Ileostomy’,’’ 10 Gastroenterology 28 
(1948). 
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Extra-Gastrointestinal Lesions 


I wish next to refer briefly to the signifi- 
extra-gastrointestinal affections 
of an organic nature that lead to digestive 
symptoms and that often aré overlooked 
for that reason. When organic disease of 
the digestive tract has been eliminated, one 
is always tempted to assume that the pa- 
tient’s digestive complaints are on a purely 
psychic basis. They often are; but before 
that assumption is justified, reflex disturb- 
ances from disease elsewhere in the body 
must be given due consideration. Even 
when secretory and motor dysfunctions ot 
the stomach and intestines are demonstra- 
ble, it must be remembered that the auto- 
nomic nerve supply to these organs is 
intimately related to that of the heart, the 
lungs, the kidneys and the genital organs, 
as well as to the central nervous system. 
Disease of any of those organs not infre- 
quently produces first of all motor dysfunc- 
tions of the stomach, similar to those that 
accompany lesions of the digestive tract 
itself. In a clinic devoted primarily to the 
study of digestive tract disease I have found 
that the consultant’s chief function is to 
demonstrate lesions outside the digestive 
tract that are responsible for the patient’s 


symptoms, 


cance of 


I shall not go into the various clinical 
aspects of these affections because you are 
fully aware of the digestive symptoms that 
accompany cardiac decompensation, early 
pulmonary tuberculosis, uremia and pelvic 
You are also familiar 
with similar disturbances of the gastro- 
intestinal tract incident to the exanthemata, 

her viral and infectious diseases and cer- 
tain toxic states. I do, however, want to 
emphasize the importance of investigations, 
to reveal or eliminate these primary dlis- 
turbances, in those patients whose diges- 
tive symptoms are not otherwise explaina- 
ble. This again demonstrates the necessity 
for the so-called gastroenterologist to be 
more than a specialist in diseases of the 
digestive tract and the need for a complete 
examination of each patient who presents 


inflammatory disease. 


digestive symptoms. 


Functional Disturbances 


In connection with all these organic 
diseases with digestive symptoms—whether 
or not the lesion involves the digestive 
secretory and, especially, 
motor disturbances of the stomach and 
intestines are usually demonstrable. It is 
such functional disturbances, rather than 


the disease processes themselves, that ac- 


tract sensory, 
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count for the symptoms of indigestion. 
Thus, the hunger pains of peptic ulcer are 
probably to be explained on the basis of 
increased tonicity of the stomach; eructa- 
tions and vomiting, no matter on what 
ultimate basis, by a reversal of gastric 
peristalsis; nausea, by some duodenal or 
intestinal dysfunction; and intestinal cramps, 
by motor disturbances of parts of the small 
or large bowel. The point I want to make 
is that such functional disturbances of the 
digestive system itself account for the symp- 
toms, but do not in themselves constitute 
a diagnosis. Diagnosis demands a deter- 
mination of the fundamental and primary 
disturbance, and that is necessary before 
either treatment or prognosis can be con- 
sidered. It may, as already explained, in- 
volve organic disease within or outside the 
digestive tract. It is equally important to 
realize that the fundamental disturbance 
may be purely psychic or emotional. In- 
deed, in many instances both organic and 
emotional factors play a part. 

As medical life insurance directors, you 
should be especially interested in the pa- 
tients with upsets which have developed, 
at least in part, on an emotional basis— 
the so-called gastric or intestinal neuroses. 
They constitute at least fifty per cent of 
the patients with digestive symptoms; and 
many of these persons, it seems to me, are 
fully entitled to life insurance. 

The chief diffculty in dealing with these 
neuroses lies in making an accurate diagno- 
sis. This involves, first of all, the elimina- 
tion of an adequate organic basis for the 
symptoms and, second, a full appreciation 
of the emotional factors that are causative. 
The former is clearly within the domain 
of the well-trained examining physician 
and his professional and technical assis- 
tants. In some instances a_ psychiatrist 
may be required to identify the emotional 
problem, but in my opinion the competent 
internist, who has patience and tact, who 
has a sympathetic personality and who is 
willing to take the time necessary to secure 
a fully adequate history, can usually make 
the diagnosis of a functional digestive dis- 
order. Furthermore, in some instances the 
procedures involved in making the diagno- 
sis, the careful history taking and the 
negative physical examination and labora- 
tory studies, lead to such confidence in the 
physician, such reassurance as to the ab- 
sence of significant organic disease and such 
an understanding of the emotional nature 
of his symptoms that the patient is entirely 
relieved. In other instances, even though 
the diagnosis can be made by the internist, 
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the help of a physician trained in the C@onclusions 
techniques of psychiatry must be secured 
for effective therapy. In this brief review of some of the more 
It is now generally recognized that, al- important clinical problems that the gas 
though physical factors, distrubances in  troenterologist must face, I have attempted 
the anatomy and physiology of the individ to classify them broadly on the basis of 
ual account for some diseases and purely their organic and psychogenic origin. At 
emotional factors for other ones, there the same time I have stressed the fact that 
exists a third group, consisting of those the symptoms themselves are usually de- 
patients in whom both factors operate. pendent on local functional disorders, i: 
This group especially concerns us as prac- 
ticing physicians and we are beginning to 
appreciate that often treatment of the emo- 
tional factors is of equal or greater im- 
portance than that of the physical ones. 
Consequently, in the evaluation of each 
patient, we must take into consideration 
his personality, based on his heredity, child- 
hood experiences and general reactions to 
life’s problems; the immediate psychological outside the gastrointestinal tract. At the 


respective of the primary disturbances, and, 
consequently, that, for a diagnosis, special 
and multiple investigations are required 
I have pointed out that the failure 

demonstrate organic disease of the digestive 
tract itself does not justify a diagnosis of a 
functional disturbance, since the precipi- 
tating lesion, though organic, often exists 
situations he faces; and the disturbances same time I have emphasized the signifi 
which have resulted from the impact of cance of emotional factors in the production 
his present environmental situation on the — of digestive symptoms and their relationship 
type of personality that he has. In other to the development of organic disease. | 
words, we must evaluate his psychological hope I have made the point that, in the 
as well as his physiological disturbances. 
In so doing, we are often in a position to 
lead the patient to an understanding of his 
emotional status. Such a _ rationalization 
not infrequently will not only dissipate his 
neurosis, but also will bring about cure of | environment, as well as a study of the 
his organic disease. various systems of his body. {The End] 


study of the patient with digestive symptoms, 
a broad approach is necessary; this in- 
cludes an evaluation of his personality, his 
background and his reaction to his social 


THE UNIFORM ACCOUNTING PROGRAM 

The need for better figures in the fire and casualty insurance business was 
stressed by Deputy Superintendent Thomas C. Morrill of the New York 
Insurance Department in an address September 13 before the Federation of 
Mutual Fire Insurance Companies at Salt Lake City. In the new era of rate 
regulation, he pointed out, figures which have been adequate in the past will 
not meet future demands. 

The new uniform accounting program will provide a foundation for 
refined cost accounting studies. More than 1,500 fire and casualty companies 
throughout the country are now keeping their expense accounting procedures 
in accordance with standard rules. 

“The basic decisions which confront top insurance management, and 
which determine the relative success of each enterprise, are made almost with- 
out exception after study of and in reliance upon some type of operating 
data. . . . No executive would knowingly rely upon data of questionable 
accuracy. If figures are to be used with confidence, they must be good figures, 
and getting good figures means a more than careful bookkeeping and arithmetic. 
It requires a standard method of compiling the data month by month, year by 


vear, company by company.” 
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SHALL WE HAVE MORE? 


SHALL WE HAVE LESS+¢: 


WHAT KINDS? 


SOCIAL 


INSURANCE 


By MARY DONLON 
Chairman, New York State Workmen's Compensation Board 


This address was delivered at the 
American Bar Association Convention 
in St. Louis 


T IS FITTING that today [Labor Day] 

you who have so large a part in shaping 
the policies of American insurance should 
be giving thought to the social insurances 
It is unfortunate that the insurance industry 
for too long took the easy view that the 
kind of assets which capital contributes to 
production are the sole, or at least the chief, 
field of insurance in our American economy. 
It is only recently that recognition is being 
given to an equally important field of insur 
ance coverage—the assets which labor con- 
tributes to production. This recognition of 
the social insurances is increasingly inevi- 
table in any industrial society that purposes 
to remain free. 

The experience of other countries demon 
strates that the social insurances are here 
to stay, and from foreign experience we can 
learn much that is helpful in formulating 
our own programs. Certainly no one should 
set himself up as an expert in the European 
social insurances on the basis of observa- 
tions during a brief trip. However, if one 
has some prior understanding of the various 
European social insurance systems and of 
their historical development, and especially 
if one also has had actual experience in the 
administration of large social insurance pro 
grams, even in a few weeks much informa 
tion can be absorbed that is both useful and 


profitable ‘ 


This is more reasonably to be expected 
when a pre-arranged appointment schedule 
crowds into every available moment confer- 
ences with those best qualified to contribute 
to the garnering of valid impressions. This 
summer eight European countries—England 


Social Insurance 


Ireland, Holland, Switzerland, France, Den- 
mark, Sweden and Norway—were visited 
by me or by one of my colleagues, under 
optimum conditions. I personally visited 
six of these countries. It was my good for- 
tune also to have two conferences regarding 
a very important ninth country, Germany, 
with a high European administration official 
who had, at the request of our military gov- 
ernment, made a survey of the social insur- 
ances in Germany. 


We had the opportunity of talking with 
prime ministers and other cabinet ministers 
responsible for policy; with the bureau chiefs 
responsible for administration and with thetr 
staffs; with employer representatives, labor 
union leaders, officers of medical associa- 
tions and other physicians, hospital staffs, 
insurance men, lawyers; and with many 
average citizens in each country who, in the 
final analysis, foot the bill for these insur- 
ances and collect the insured benefits. Thus 
we sampled a wide range of views. 


No consideration of social insurance in 
Europe today, or indeed here at home, can 
vield opinions that are valid or conclusions 
that are sound, except in its own particulat 
economic, social and political milieu. Eco 
nomic conditions in Europe today are not 
favorable to the attainment of individual 
economic security. This is not entirely a 
postwar phenomenon. The down-draft of 
European economy has, for at least fifty 

‘ars, been creating problems which made 
political pressure for social insurance pro- 
What has happened more 
recently, and is still happening, is an accel- 


grams inevitable 


erated decline in European economy, result- 
ing in still greater political pressures for 
social insurance. Thus, the programs which 
were established years ago, providing reim- 
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bursement for the cost of medical care or 
sickness benefits, or both, for employed per- 
sons, have now in several countries been 
expanded, or are being expanded, to include 
also the dependents of employees or, as in 
England, the entire population. The needs 
test as a limitation on the right to receive 
social insurance benefits is being eliminated. 
Pressure is on, everywhere, to increase ben- 
efit rates. 

What are the prospects for a reversal of 
this trend in Europe? There will be some 
brake applied to costs, but there will be 
more, not less, social insurance in Europe. 


In Britain 


By way of illustration, here are two or 
three pertinent excerpts from documents 
lately published in Great Britain: 

“Mainly during the Twentieth Century a 
new conception of Social Services has grown 
up and Britain has led the world in a vast 
experiment in social organization. . The 
Social Services are no longer even in theory 
a form of poor relief. They are a co-oper- 
ative system of mutual aid and _ self-help 
provided by the whole nation and designed 
to give to all the basic minimum of security, 
of housing, of opportunity, of employment 
and of living standards below which our 
duty to one another forbids us to permit 
any one to fall. We regard them as 
mainly our own handiwork. We shall en- 
deavor faithfully to maintain the range and 
scope of Services, and the 
benefits.” 


these rates of 


You may think this is taken from some 
document of the Labour Party, It is not. 
It is quoted from the definitive statement of 
party policy recently issued by the Con- 
servatives, “The Right Road for Britain.” 

And here is another: 

“There is only one way the expansion of 
the social services can be made secure; that 
is by raising production. It is not only 
their present cost that has to be covered. 
The fact is that the existing schemes will 
become more costly each year. Retirement 
pensions, for instance, will cost steadily more 
as the number of old people rises. We are 
committed, and rightly, to the future expan- 
sion of the National Health Service, educa- 
tion and housing. All these and other obli- 
gations have to be paid for out of pro- 
duction. 


“We therefore feel it our duty to state 
frankly that new commitments for further 
expansion of our social services can only be 
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accepted as production goes up; indeed, 
more production will be necessary to under- 
pin the immense changes on which we hav. 
already embarked.” 

That is a quotation from the official 
Labour Party statement of principles, 
“Labour Believes in Britain.” 

With this Socialist insistence on produc- 
tion ringing in your ears, let me compound 
confusion by quoting another statement oi 
the Conservatives: 

“The choice before the electorate is clear, 
It is the choice between the Socialist illusion 
that wealth can be legislated into existence 
and the Conservative belief that greater pro- 
duction and careful saving are the only way 
of improving the nation’s standard of life 
and making the social services safe... .” 

As you can see, the election issue in Eng- 
land is not whether the 
ling the social insurances, shall be cur- 
tailed. The Socialists concede they will await 
increased production before further expanding 
the existing social services which the Con- 
servatives, on their part, claim as their own 
No, no one of any importance in England 
is standing up today to be counted for cur- 
tailment of the social insurances. 


social services, 


inclu 


In all the free countries of Western 
Europe I heard no voice, however conserva- 
tive, advocating retrenchment in the basic 
social services. Proudly, business men in 
every country told me that they had no 
quarrel with the Socialists as to social in 
surance against the hazards of sickness and 
accident, including provision of medical care; 
against unemployment; or insurance to pro 
vide old-age retirement allowances. There 
are real policy differences between the op- 
posing political parties, and important 
differences also as to administrative pro- 
grams, but the parties are as one in support- 
ing, through government action, what Mr 
Churchill calls “a basic minimum below 
which none shall fall.” 


American Trends 


Economic conditions here are more favor 
able than in Europe, and, therefore, there 
is some time lag with us in the pressures 
for social insurance programs. Neverthe- 
less, there is small room for doubt that 
social and political trends are in the same 
direction here as there. It is safe prophecy 
that the next depression, indeed any signifi- 
cant business recession, will accelerate the 
social and political movement for expansion 
of our social insurances. We, like Mr. 
Churchill, have a concern that there shall 
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be maintained for our’ people a basic mini- 
mum of essential services below which none 
shall be permitted to fall. 

We are, moreover, quite as aware as the 
Socialists of England would appear from 
their party statement to be, that the cost of 
social insurance is a charge on production, 
a cost that must be covered in the price of 
the goods and services we sell. 

We, too, shall have more, not 
the social insurances in our own country. 
On that premise we must build. 

What kind of social insurance program 
should we favor? Can private insurance be 
trusted, or must we look to a government 
insurance monopoly? Are employers and 
employees able to work out common prob- 


less, ot 


lems together, with the role of government 
limited to setting standards and policing 
performance? Or must government itself 
take over the whole job, collecting taxes 
with one hand and doling out benefits with 
the « ther? 


New York Legislation 


Observation of the social insurances abroad 
throws new light on the significance of New 
York’s new social insurance legislation, the 
Disability Benefits Law of 1949, Signed by 
Governor Dewey on April 13, 1949, as Chap 
ter 600 of the Laws of 1949, this new law 
requires employers and employees in New 
York State, from and after January 1, 1950, 
to make contributions toward the provision, 
through insurance, of weekly cash benefits, 
partially to replace wages lost during tem 
porary periods of nonoccupational disability 
Benefits under this law will be payable for dis- 
abilities that occur on and after July 1, 1950 


Fourth among the American states t 
recognize the need to provide continuin 
cash income for wage earners to help meet 
family and individual expenses during per 
ods of nonoccupational disability, New York 
is the first of the states to turn away from 
a tax-supported, state-provided system ot 
benefits as the basic philosophy of this type 
of social insurance, back in the direction of 
privately provided insurance. 

This risk is essentially group accident and 
health coverage. It is mandated coverage 
for employers of four or more, with em- 
ployees contributing to premium cost 

Rhode Island ignored valuable private in 
surance experience in the group accident 
and health field and set up a state monopoly 
to provide benefits at a level tax rate. Cali- 
fornia, in 1946, kept state monopoly as the 
pattern, but by last minute amendment to 


Social Insurance 


the bill conceded the privilege of contract- 
ing out-of-state insurance into private insur- 
ance. New Jersey, in 1948, followed the 
California trend and improved the opportu- 
nities of contracting out, but continued a 
state monopoly as the basic method of pro- 
viding benefits. 


Noteworthy Features of Law 


Noteworthy features of the New York 
law, drafted in a series of conferences over 
a period of six weeks participated in by 
employer representatives, union officials, and 
insurance lawyers and actuaries, include the 
following: 

Administration is not tied to unemploy- 
ment insurance, as in Rhode Island, Cali- 
fornia and New Jersey, but instead is linked 
to the administration of workmen’s compen- 
sation, bringing under one agency the re- 
sponsibility for both occupational and non- 
occupational disability benefits. Without 
setting up a new government bureau, ad- 
ninistration is thus put in the hands of an 
agency with thirty-five years of experience 
in administering a disability benefits program. 

Disassociation of the new program from 
unemployment compensation frees state ad- 
ministration of disability benefits from the 
purse-string controls that are exercised by 
the federal government over unemployment 
Thus, the state 
alone is responsible for administration, and 
alone must accept blame for administrative 
failures 


compensation administration. 


The New York law requires covered em- 
ployers to take out insurance, but self-insur- 
ance may be approved Risks are to be 
insured either with a private carrier or with 
a competitive state fund, and the latter is 
required to take the unwanted risks. 

Both employers and employees make sub- 
stantial contributions to the cost of the new 
program, and therefore both have a financial 
stake in its successful administration. 

This is term insurance, current coverage 
through premium payment, and _ therefore 
the accumulation of benefit rights and deter- 
mination of 
avoided. 


an antecedent benefit year are 


Benefits are payable for disability periods 
up to thirteen weeks in any fifty-two week 
period. 

The benefit rate is fifty per cent of weekly 
earnings, and the maximum benefit is $26 
per week, 

There is a seven-day waiting period, but 
this waiting period need not be again ac- 
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cumulated tor any recurrence, within three 
months, of a previously compensable dis- 
ability. 

Benefits are related to the most recent 
earnings, that is, wages during the eight 
weeks preceding disability. Thus, the basis 
of benefit calculation is much closer to ac- 
tual earnings than in any of the other states, 
where wages during an antecedent and some- 
times fairly remote benefit year are used to 
measure benefits payable during the disabil- 
ity period. 

Benefits are payable to the disabled unem- 
ployed, as well as to the disabled employed. 
Employers are liable tor the benefits pay- 
able for disabilities that occur during em- 
ployment and during the first four weeks 
of unemployment. A Special Fund for Dis- 
ability Benefits, administered by the Chair- 
man of the Workmen’s Compensation Board, 
pays benefits to the unemployed who are 
currently attached to the labor market, for 
disabilities that occur after the fourth week 
of unemployment. However, no benefits 
are payable beyond the twenty-sixth week 
of unemployment or for any disability be- 
yond thirteen weeks in a fifty-two week 
period ; 

Those unemployed currently attached to 
the labor market are more realistically de- 
fined under this new law than under the 
Unemployment Insurance Act. Included in 
the definition are those who have worked 
for twenty consecutive weeks during the 
thirty weeks last preceding unemployment, 
whether or not they have accumulated un- 
employment insurance benefit rights. 

Disqualified for disability benefits are the 
“voluntary quits,” those no longer in the 
labor market and those unemployed by rea- 
son of an industrial dispute during the first 
seven weeks of such unemployment. 

Duplication of social insurance benefits is 
not permitted. A beneficiary entitled to 
workmen’s compensation or to unemploy- 
ment insurance may not also receive dis- 
ability benefits under the New York law for 
the same period. 

If liability for the payment of benefits for 
an occupational disability is controverted, 
payment will be made forthwith to the dis- 
abled claimant at the nonoccupational rate, 
with proper reimbursement from the carrier 
on the occupational risk if and when it is 
held liable. Thus, the statutory objective of 
providing prompt cash income partially to 
replace wages lost during disability is served, 
and adjudication of the issue of causal re- 
lation to an employment accident or occu- 
pational disease will proceed in regular 
course. 
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The plan of administration rests on the 
premise that labor and management can, for 
the most part, adjust their own problems, 
Therefore, claims are handled in the first 
instance by employers and their employees, 
and not by a state agency. Those who work 
together know each other best and usually 
can determine whether a claim should be 
filed and how it should be handled. The 
Workmen’s Compensation Board stands by 
ready to step in and adjudicate rights and 
obligations whenever there is complaint that 
a proper claim has not been paid. 

Probably the most significant feature oj 
all, in the New York law, is the statutory) 
permission for qualifying private plans. 
There are many existing welfare plans in 
New York, some of long standing. They 
may be continued during their effective 
terms. Employers and their employees ar¢ 
also given wide latitude to work out new 
welfare plans which are mutually acceptable. 

The Special Fund for Disability Benefits 
and the cost of administration are financed by 
assessment on all “carriers,” that is, on insur 
ance companies and self-insured employers, 
rateably to the payrolls covered by each 


Underlying Philosophy 


While there are other significant features 
of the New York law, it seems sufficient to 
mention the foregoing. I want again, how- 
ever, to emphasize the underlying philoso- 
phy. The role of government is much more¢ 
limited than in Rhode Island, California and 
New Jersey. Essentially, under the New 
York law, administration establishes mini- 
mum standards and polices performance 
There is no unnecessary intrusion of gov 
ernment into employer-employee relation- 
ships, nor does the New York law set up 
a bureaucratic agency of government to col- 
lect taxes and hand out benefits. 

Convinced that wage loss due to illness 
and accidental injury, whether on-the-job 
or off-the-job, creates a social problem that 
can wisely be resolved through insurance, 
the various groups in New York concerned 
with this problem met with representatives 
of state administration and leaders of the 
legislature. Together they worked out, in a 
constructive way, the best law in this field 
that has yet been devised. The manner of 
drafting the bill, ironing out differences 
through conference and consultation, is al- 
most as significant as is the bill itself. 

This is a law to which any future provi- 
sion of medical care could be attached, on 


I L J— October, 1949 





comp 


there 


and Ww 
cost © 
vided 


a soci 


sion 


and a 


nee ds. 
ability 
i! cluc 
of me 
York 


excep 


Sumt 


In 
sized 
In 
social 
In it: 
on th 
and t 
have 
servic 
sounc 
Soc 
inclu 
disab 
of m 
at the 
A 
tion < 
dents 


essen 


} 
inclu 


Covel 


on the 
can, for 
oblems. 
he first 
ployees, 
iO work 
usually 
nuld be 
d. The 
nds by, 
hts and 
int that 


iture of 
atutory 

plans, 
ylans in 

They 
ffective 
rees art 
ut new 
eptable 
Benefits 
inced by 
m insur 
iployers, 


each 


features 
cient to 
n, how- 
philoso- 
ch more 
rnia and 
he New 
2s mini- 
rmance 
of gOv- 
relation- 

set up 
t to col- 


» illness 
-the-job 
lem that 
surance, 
yncerned 
ntatives 
$ of the 
out, in a 
his field 
anner of 
ferences 
n, is al- 
self. 

-e provi- 
ched, on 


yer, 1949 


an insurance basis, without the slightest risk 

i socializing medicine. Under workmen's 
compensation in the State of New York 
there is mandated provision of medical care, 
safeguarding free choice of physicians. li 
and when the need for a distribution of the 
cost of medical care, beyond that now pro- 
vided by statute and voluntary plans, becomes 
a social problem to be met by insurance, 
here is a Statutory framework of costs which 
are met through jomt contributions, provi- 
sion of benefits through private insurance 
and a minimum of government interference, 
that will prove adequate to the expanded 
In fact, many existing and new dis- 
ability benefit plans in New York already 
include or now contemplate the provision 
of medical care benefits, although the New 
York law does not require this provision 
except for on-the-job disabilities. 


needs. 


Summary 


In summary, these points may be empha 
sized: 

In the future there will be more, not less 
social services, including social insurance 
In itself this is no cause for alarm, even 
on the part of conservatives. Management 
and the insurance industry, as well as labor, 
have a duty to assist in formulating social 
service programs that are fundamentally 
sound, 

Social services having to do with health, 
including social insurance to provide cash 
disability benefits and to distribute the cost 
of medical care, can best be administered 
at the state level 

A strong underpinning of safety educa 
tion and public health services to keep acci- 
dents and sickness down to a minimum is 
essential to any social insurance program 
designed to provide disability benefits or to 
pay for medical care. 


There is no reason to believe that a gov- 
ernment monopoly can best serve the insu 
ance needs of these social services. Properl\ 
regularly private insurance, already experi 
enced in the field, should be given the op 
portunity to prove whether it can adequately 
service the needs for social insurance 


If private insurance does the job and does 
it well, then the role of government admin 
istration can be held to a minimum of inter 
ference in employer-employee relationships. 
If, however, private insurance should prove 
unequal to this new responsibility, then gov- 
ernment will inevitably be required to un 
derstudy the role and finally to take it over 


Good administration of the social insur- 
ances is important, and all groups have a 
obligation of contributing toward good ad 
ministration. If social insurance performance 
is notably less than the promise, dissatis 
faction will ensue; this, in turn, will result 
in increased tensions in emplover-employee 
relations 


Difficult as it is to gain and keep co- 
operation of the many, that cooperation must 
be had and kept. If not, the pressures to 
socialize insurance and for government regi 
mentation will become very great indeed. 
You, leaders in the field of insurance law, 
have thrust on you this new obligation of 


leadership in the social insurances. 

More is at stake than your professional 
status or the business of your clients, im 
portant as vou them to be. The 
preservation of our free way of life may well 
be hanging in the balance, and the scales 
will finally be tipped on one 
other by the way 
meets the new to provide and 
service social insurance for millions ot 
American workers and their employers. 


[The End] 
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JOINT CONTRIBUTORY PENSION AND INSURANCE 
PLANS IN THE MAJORITY 


\ survey just completed by the National Industrial Conference Board shows that 
38.7 per cent of 255 recently-adopted pension plans are on a joint contributory basis. Plans 
included in the survey were made effective or were revised since October 1, 


1945, and 


cover 1.5 million workers, including wage earners. 


Three out of four group insurance plans, also adopted or revised since the 1945 date 
are on a joint contributory basis. These plans include two million rank-and-file employees 


of 261 ce yMpanies 


In a study still in progress, the Board has found that the employer 


pays the entire cost of the program in 23.7 per cent of the cases although, in 1945, 47.6 
per cent of the group insurance plans were on a noncontributory basis. 
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T HE ISSUE of unlawful domination and 
control may arise in a variety of situa- 
tions in the field of contract suretyship 
Adverse conditions with which the contrac- 
tor has to contend may bring about a slow- 
down or default in performance, in either of 
which events the surety may find it desir- 
able to take protective steps for preventing 
or minimizing loss. Usually provisions for 
such steps are embodied in the bond appli- 
cation and the indemnity agreements which 
the surety obtains at the inception of the 
suretyship. Generally, such provisions (1) 
indemnify the surety against liability as well 
as loss and expense and, in implementation 
of such indemnity, (2) assign to the surety 
all equipment, supplies and subcontracts in 
connection with the contract, (3) assign to 
the surety all contract moneys, as well as 
all other assets whether or not related to 
the contract, (4) if the contract is a public 
works contract, create a trust fund of all 
contract moneys for the payment of third 
party obligations, (5) authorize the surety 
at any time to take over the work and com- 
plete it at the contractor’s expense, (6) obli- 
gate the contractor to procure the surety’s 
discharge from liability for existing or fu- 
ture default, (7) require the indemnitors to 
deposit with surety, on demand and in cash, 
the amount of any loss reserve which the 
surety shall post to cover any contingent 
claim. (8) waive any obligation on surety to 
give notice of any facts or information com- 
ing to surety’s notice or knowledge which 
micht affect its rights or liability, and (9) 
contain a confession of judgment in favor 
of the surety. 

The property assignments referred to in 
(2) and (3) above are usually accompanied 
by a power of attorney to execute additional 
instruments of transfer. Such powers are 
declared to be irrevocable and coupled with 
an interest; and the assignments themselves 
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are usually made effective, retroactively to 
the date of the agreement (which is usually 
the date of the bond and of the contract 
which the bond covers), upon the happening 
of any default in the performance of the 
contract or of any breach in the terms of 
the indemnity agreement. 

Additionally, and in anticipation of the 
domination issue in control-situations, it is 
recommended that every such agreement 
contain an immunity clause, of which the 
following is an example: “In the event that 
advisable in the 
judgment of the Surety to control, admin- 
ister, operate or manage anv or all matters 
connected with the performance of the con 


it becomes necessary or 


tract for the purpose of minimizing any 
possible loss or ultimate loss to the under- 
signed (Principal) and the Surety, the under- 
signed (Principal) hereby expressly covenants 
and agrees that such action on the part of 
the Surety shall be entirely within its rights 
and remedies under the terms of this agree- 
ment and as Surety, and does hereby full 

release and discharge the Surety, in this 
connection, from liability for all actions 
taken by it or for its omissions to act except 
for deliberate and wilful malfeasance.” Suc 
a provision will not, of itself, prevent tl 

domination issue from arising, but, if sup 
ported by a course of fair dealing in the 
manner of exercising controls, should ¢ 

far, defensively, to relieve the surety fro 

the pressures of later attack. 

These, and similar provisions, Diay he 
looked upon as a charter of power under 
which the surety may act to control a con- 
tract performance, as well as to secure itself 
against loss. It seems desirable for the 
surety to have the benefit of such an express 
agreement setting forth rights of this nature 
In exercising the controls which a contract 
completion may require, the surety may at 
least show a prima-facie right to such con- 
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trols by reason otf these express provisions. 
\dditionally, any security in the way of real 
and personal property which the surety ob- 
tains from the contractor or the indemnitors 
by instruments of transfer executed after 
the occurrence of trouble, may be justified 
in the light of the earlier general assignment 
contained in the written indemnity form; 
and such later assignments may, indeed, be 
expressed to be supplemental to the original 
assignments contained in the earlier indem- 
nity agreement. All security agreements 
which may later be taken from the con- 
tractor or indemnitors will, wisely, disclose 


the complete chain of relationship between 
the parties, torestalling any charge of con- 


cealment. This will particularly apply in the 
acquisition by the surety of stock in a cor- 
porate principal, whether such acquisition 
should be through direct transfer or through 
an escrow or through a voting trust. The 
right to control, upon the happening of cer- 
tain conditions such as default in perform- 
ance, Will have been clearly given to the 
surety in the indemnity agreement, or by 
operation of law, and it becomes important, 
in the light of the decided cases on domina- 
tion, for the surety to set out all of the facts 
cleariy*in the written agreements, whether 
for control or for security or both, which it 
enters into with its principal and indemni- 
tors at the time of default. 

The area of remedial steps to be taken by 
the surety will include refinancing, usually 
by means of bank loan guarantees, and ob- 
taining expert personnel for the contractor, 
as well as other means of assistance in the 
contract performance. Where corporate 
Principals are involved, stock control will 
be often taken by transfer or through escrow 
r voting trust. Joint control will be as- 
serted over bank accounts, into which both 
the contract moneys, as earned, and the pro- 
ceeds of loans procured with the surety 
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guarantee, and any other moneys, will find 
their way. The bringing in of additional 
personnel may be merely through the use of 
a surety representative to countersign with- 
drawals on the operating funds, either on or 
off the premises of the contractor; or it may 
range through the use of accounting per- 
sonnel and engineering personnel, up to the 
highest echelon of management, at which 
point a project manager, often found with 
the surety’s help if not actually designated 
by the surety, will have complete authority 
in the supervision of the contract comple- 
tion. The surety may or may not, as the 
acuteness of the situation dictates, place its 
own representatives on the board of directors 
of the corporate principal; such representa- 
tion, if it is decided upon, may amount to 
a minority or even a majority representation. 


The situations further differ as between 
the necessity of completing a single contract 
with a single principal, on the one hand, 
and the necessity of obtaining completion of 
many contracts by either a single principal 
or by a congeries of related principals or 
contractor-entities, on the other hand. In 
either instance there will often arise the 
question of what to do about the contrac- 
tor’s desire to take on additional work while 
the performance of the distress-contract, or 
the contractor’s general financial rehabilita- 
tion, is under way. In such cases the surety 
may find it desirable, in order to protect 
the position it has already taken, to extend 
its control to all matters affecting such addi- 
tional work, whether bonded or unbonded; 
and, in this connection, to have final au- 
thority as to the nature and amount of the 
work and its location and as to other impor- 
tant questions involved, including the ques- 
tion as to whether it, the surety, shall jointly 
control the funds on new work, whether 
bonded or unbonded. The area of control 
will also extend to the compensation of the 
principal, its officers or proprietors, whether 
through salaries, bonuses, dividends or ex- 
pense accounts, which strictures will obtain 
during the pendency of completion or re- 
habilitation. 


It is not unusual that these situations, 
particularly in the case of general rehabili- 
tations, will continue over a period of years, 
during which time all of these strictures will 
apply, or will be relaxed only with the ex- 
press consent of the surety. The situations 
will, as has been said, involve not only the 
completion of particular contracts, but re- 
habilitation of a contractor where the surety 
has multiple suretyship, and may also include 
situations where previous losses are being 
salvaged through the bonding of new work. 
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Texastee!l Case 


A good example of the situation which 
may face a surety, the remedial steps taken 
by it and the charges of unlawful domination 
which may result, is presented in the record 
of Texasteel Manufacturing Company et al. 
v. Seaboard Surety Company.’ In the summer 
of 1941 Seaboard Surety Company became 
surety for Texasteel Manufacturing Com- 
pany on its contracts with the United States 
Navy Bureau of Ordnance to manufacture 
shells for an aggregate price of some 
$5,000,000, and also on advance payment 
bonds in substantial amounts in connection 
with those contracts Indemnity agree- 
ments in usual form were taken from the 
corporate principal and also from its indi- 
vidual stockholders. In the fall of 1941, the 
corporate principal entered into a contract 
with the Navy for the construction of cer- 
tain facilities, necessary for the manufacture 
of the shells. 


In the winter of 1941-42, additional ad- 
vance payments on the contracts were sought 
by the corporate principal. Before the surety 
would provide additional suretyship for this 
purpose, it obtained an escrow agreement 
irom the individual stockholders whereby all 
of the stock of the corporate principal was 
placed in escrow for the surety’s protection 
against liability or loss. This escrow was 


in the nature of an implementation of the 
indemnity agreements, and provided that 
the surety might assume full right to vote 
the stock in the event of a declaration of 
default or of advice by the Navy that a 


change in management of the corporate 
principal was necessary to obviate a decla- 
ration of default. 

In the spring of 1942, scheduled deliveries 
not having been made and additional facili- 
ties being needed, the Navy called upon the 
surety to come into the situation. Certain 
‘-hanges in the corporate principal’s per- 
sonnel were desired by the Navy, and its 
wishes in this regard were transmitted by 
the surety to the corporate principal, which 
retused to comply therewith. In compro- 
lise, a Management committee was created 
consisting of a representative of the corpo- 
rate principal and a representative of the 
surety. The shell-making operation pro- 
ceeded under the supervision of the man- 
agement committee of the corporate principal 
on whose directorate the surety held minority 
epresentation. Additional facilities were 
installed, and by the summer of 1943, pro- 
cuction had begun on a limited scale. In 
the fall of that year, additional financing 


' 158 F. (2d) 90 (CCA-5, 1947). 


became necessary in order to keep the opera- 
tion going, inasmuch as it was not seli- 
sustaining. The surety furnished additional 
suretyship in the way of guarantees of bank 
loans to the corporate principal, upon being 
furnished with the usual corporate and indi- 
vidual indemnities. The individual indem- 
nitors also borrowed funds which they loaned 
to the corporate principal. These loans were 
guaranteed by the surety. 

Shell production, though improved, still 
lagged behind contract requirements, and 
in the spring of 1944, the Navy canceled 
one of the contracts for insufficient deliy- 
eries. Both the corporate principal and the 
surety joined in requesting reconsideration. 
The Navy was willing to reconsider this 
action and also to relieve the continuing 
financial need of the corporate principal by 
waiving, for a period, amortization payments 
on the previous governmental advances, pro- 
vided that, among other things, both the 
surety and the corporate principle would 
reafirm the bond obligations. The corporate 
principal refused such reafiirmation on the 
ground that it had defenses to the facilities 
coutract based on the Navy’s abandonment 
and to the shell contracts based on alleged 
interference with operating through the 
management committee. Later, the principal 
charged the surety with responsibility for 
the alleged interference and contended that 
the surety, and not itself, was liable for the 
operating losses to date. 


\ reorganization proceeding under the 
Bankruptcy Act followed. The trustee was 
given authority to continue the shell-making 
operation and to sell trustee-certificates in 
order to obtain operating capital. There 
being no market for these certificates, the 
surety furnished its guarantees to a bank 
in order to create a market. During the 
trustee’s operation of the shell-making plant 
in the fall of 1944, the corporate and indi- 
vidual indemnitors supplemented their claims 
of financial immunity for operational losses 
with damage claims and claims of fraud 
and duress against the surety. On_ the 
maturity of the notes which had been guar 
anteed by the surety, the borrowers refused 
payment. The surety, in response to its 
guarantees, took up the notes by payment. 


Toward the close of 1944, the surety) 
brought a proceeding against the corporat 
and individual indemnitors and the trustee 
under the federal declaratory judgment stat- 
ute for a declaration of the rights and lia- 
bilities in controversy. The defendants 
asked that the notes, bonds and indemnities 
be declared void and that the surety be 
adjudged liable for the operational losses 
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and expenses and for substantial damages. 
At the time of bringing suit the aggregate 
suretyship which had been furnished in re- 
liance upon indemnifications was approxi- 
mately $3,000,000. 

Trial resulted in a directed verdict in favor 
of the surety in the spring of 1945. Judgments 
in the amount of the surety’s advances were 
subsequently entered against the defendants, 
[he judgments were affirmed by the Court 
of Appeals for the Fifth Circuit and appli- 
cation for certiorari to United States Supreme 
Court was denied in the spring of 1947. 

Many issues of fact and law were involved 
in the litigation. The substantive charges 
of the defendants were based principally 
upon the escrow agreement and the instal- 
lation of the management committee. The 
gravamen was that the surety had taken 
over and controlled the contract perform- 
ance through domination of the management 
committee. 

When the Navy called in the surety in 
the spring of 1942, it told the surety that 
it would not grant any additional facilities 
in connection with the contracts unless three 
men severed their connection with the man- 
agement of the corporate principal, and sug- 
gested that the surety see that these men 
were removed. The surety expressed doubt 
as to its power so to act and suggested that 
the Navy write a letter setting forth its 
position, which letter the surety would take 
to the corporate principal for consideration. 


Such a letter was drafted and presented 
to the corporate principal. After some dis- 
cussion the corporate principal and the surety 
agreed to suggest the management com- 
mittee device as a means of accomplishing 
the Navy's requirements—change in man- 
agement—without actually removing the men 
in question from their offices. 


The posititns of the defendants at the 
trial were based largely on a letter written 
by the Navy in August of 1944 which the 
defendants sought to construe as placing 
the responsibility for the suggestion in 1942 
that management be changed, on the surety 


rather than on the Navy. Actually, the 
letter merely denied that the Navy had sug- 
gested the management committee device or 
that it hid suggested the persons who should 


constitute the management committee. 


At any rate, the defendants charged that 
the management committee was forced upon 
them by fraud, misrepresentation and duress, 
that the management committee was a crea- 
ture of the surety and dominated by it, that 
the management committee’s operations in 
the performance of the various contracts 
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were negligent and that the surety was re- 
sponsible for all of the operating. losses 
which resulted during the time the manage- 
ment committee was in control. 


The reasoning in support of the charges 
of fraud and misrepresentation was that the 
surety had represented to the corporate 
principal that a change in management had 
been demanded by the Navy when actually 
the surety had been the instigator. The 
letters involved and the testimony of the 
surety’s representative as to what had tran- 
spired in his conversations with the Navy 
disproved these charges. 

The charge of duress had more serious 
implications. The corporate principal claimed 
that it was not in default at the time the 
management committee was installed, that 
the Navy could not have properly declared 
or threatened a default, that the surety had 
no rights under the escrow agreement which 
it could then exercise and that the manage- 
ment committee had been acceded to by it 
only after the surety had threatened to use 
its power under the escrow agreement to 
vote the stock and oust the existing officers 
from control. The defendants claimed that 
the management committee was accepted 
by them as a lesser evil because the alter- 
native meant the taking over by the surety 
of other operations of the corporate principal 
which were separate and apart from the 
contract performance with which the surety 
was concerned. 

Passing over the question of whether the 
allegations could constitute legal duress, it 
can readily be seen that, if the charges had 
been substantiated, the sympathies of the 
court and jury would have been adverse to 
the surety. Actually, the corporate prin- 
cipal was in default on deliveries by the 
express terms of one of the written con- 
tracts. It relied upon an alleged oral agree- 
ment with certain officials of the Navy that 
the Navy would supply the facilities with 
which the corporate principal was to make 
the shells. Since the Navy had not supplied 
the complete facilities, argued the corporate 
principal, the obligation to deliver under 
the shell contracts could not arise. The 
existence of express contracts by which the 
Navy agreed to supply funds for certain of 
the facilities created a case for the appli- 
cation of the parol evidence rule. Situations 
may arise, however, in which the position 
taken by a principal is based upon rights 
and obligations arising out of relationships 
between it and the obligee, and concerning 
which the surety has no first hand knowl- 
edge. Unless the surety is to remain idle 
until forced to act in response to a court 
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order or judgment, 
sidering questions, the answers to which 
may depend upon whether the principal or 
the obligee is correct in the positions taken 
by them in such disputes. 


it may find itself con- 


The surety, in the case under considera- 
tion, was charged with actual domination 
and control of the management committee 
and the contract performance. Actually, the 
surety named one of the two members of 
the committee and, from time to time, sug- 
gested the names of men to fill vacancies 
on the committee. However, the creation 


of the committee and the selection of per- 
sons to serve thereon were done by the 
board of directors of the corporate principal. 


The surety had only a minority representa- 
tion on that board. The surety also exer- 
cised control over the purse strings by means 
of the right of countersignature. At the 
time of the escrow agreement, another 
agreement had been executed and delivered 
which provided, inter alia, that action by 
the directors should be tentative and ineffec- 
tive until approved by the surety. Un- 
doubtedly, the surety had powers which, if 
exercised, would have given it complete 
control of the corporate principal and its 
affairs Actually, no such 
exercised. 


control was 


It should be noted that the situation which 
obtained in the Texasteel case involved sev 
eral of the strictures or controls which have 
been mentioned, including (a) surety repre- 
sentation on board of directors of corporate 
principal; (b) surety representation on man- 
agement committee; (c) escrow, for surety’s 
protection, of stock in corporate principal; 
(d) surety’s joint control of funds 


Inasmuch as a corporate surety cannot 
inject itself into the contractor's affairs with 
any profit motive, but only to avoid or mini- 
mize a potential loss or to salvage one a'ready 
sustaiged, the assertion of controls may well 
give tte contractor the seeming advantage 
of a potential “heads I win, tails you lose” 
position. For out of the fabric of thes« 
controls there arises the possibility that th« 
surety, notwithstanding that it cannot share 
a profit, will be charged with responsibility 
for losses, as well as for damages. The 
basis of such allegations may be fraud, du- 
ress, undue influence, breach of fiduciary 
relationship, constructive trust or other tor- 
tious theories, either alone or in combination. 
Generally it will be found, however, that 
most, i‘f not all, of these stem from the prem- 
ise of alleged unlawful domination. 
who niay assert the claim include not only 
the centractor-principal but also general 


744 


Those 


creditors for whose protection the surety- 
ship itself does not extend. 


Desirability of Control-Assumption 
by Surety 


It will doubtless be urged that there is 
no necessity for the surety to expose itself 
to the risks to which control-assertion may 
subject it; that its suretyship is always in 
a fixed amount which can be relied upon as 
the maximum measure of its potential loss, 
no matter who completes the contract; that 
the safe procedure will be for the surety t 
stand aside from the contractor’s default 
and permit completion by the obligee, « 
procure other means of completion after the 
defaulting contractor’s right to proceed has 
been terminated. As regards this view, it 
is not argued that the surety will find it 
desirable in all cases to support the con- 
tractor, either by assisting him financially 
or with personnel to complete a particular 
contract, or, through such assistance, to 
effect a more general rehabilitation, in cases 
where multiple suretyship is involved. Un- 
questionably, the situations are many in 
which the surety’s interest will not be served 
through lending such support, and in which 
ordinary prudence will counsel a course of 
avoidance. In all such cases where the 
surety does not lend its support to the con- 
tractor, there will, of course, arise no situa- 
tion in which the surety will need to face 
the issue of unlawful domination of its prin- 
cipal’s affairs. Nevertheless, as the surety 
industry has had occasion to learn, situations 
have arisen, and do exist today, and will 
exist in the future, where, on a balance of 
all factors, it appears to be the desirable 
course of action for the surety to support 
its contractor-principal, even though this 
involves the assumption of new risks, which 
risks may include not only additional surety- 
ship exposure but also potential claims for 
loss and damage alleged to have arisen from 
unlawful domination. 


yy 


Indeed, certain signs of the times may 
well spell out an increasing public demand 
for the corporate surety to accept a larger 
measure of responsibility in insuring con 
tract performance, even though specific per- 
formance is not a condition of its bond. The 
recent Hoover Commission Report on Gov- 
ernment Organization deprecates the amount 
of departmental red tape and cost to the 
government involved in surety bonding, and 
suggests that the problem of insuring official 
fidelity might be better solved by establish- 
ing a fidelity insurance fund in the Treasury 
to which accountable officers would be re- 
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quired to contribute. Although this recom- 
mendation applies only to fidelity suretyship, 
it is interesting to note that another recom- 
mendation in the Report suggests that bond- 
ing of supply contracts be discontinued. 


This latter suggestion appears particularly 
unsound since the requirement that a low 
bidder of a public bidding must secure a 
surety bond as a condition precedent to the 
award of the contract operates as an effec- 
tive check on both the credit and competence 
of the low bidder. The government is, in 
practical effect, powerless to exercise such 
a check since it must obtain competitive 
bids. This added function of a surety bond 
is often lost sight of by those suggesting 
that they not be required on government 
projects. 


If these leanings towards self-insurance 
are not to become a trend which may well 
dispense with public contract suretyship en- 
tirely, not only in its supply but also in 
its construction aspects, it would seem that 
the surety companies should increasingly 
orient themselves to the practice of servicing 
the risk, at least to the extent of making 
all reasonable efforts to procure contract 
performance rather than to stay on the side- 
lines when trouble develops. Obligees of 
sufficient size and strength will more and 
more look to self-insurance if the only con- 
tribution of corporate suretyship is the pay- 
ment of a sum of money upon the completion 
of a project following a default and the 
attendant delays, and inconveniences. On 
the other hand, if sureties, in proper cases, 
assist contractors over temporary financial 
difficulties and provide technical assistance 
which may be lacking but which the sureties 
may be able to call upon because of their 
general experience in “trouble shooting,” 
even the largest obligees will find the con- 
tribution of the surety to be worth far more 
than the monetary security which the bond 
obligation supplies. 


During the middle thirties it was proposed 
in the State of New York that the statutory 
performance bonds on public contracts be 
eliminated and that, instead, a special fund 
of one million dollars be created by pay- 
ments from the State Treasury amounting 
to one per cent of the bid on every building 
contract, which fund would be used to meet 
any excess cost to the state involved in the 
completion of public contracts. Edward H. 
Cushman, of the Philadelphia bar, has com- 
mented * on the weakness of such a proposal. 
On occasion, sureties have advanced as 
much as a million dollars to enable comple- 
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tion of a large project. Losses of $100,000 
or more are not uncommon. Under such 
circumstances, the fund might prove inade- 
quate to accomplish the intended purpose. 


Mr. Cushman pointed out that a surety 
may take prompt action to prevent a default 
by a contractor through the extension of 
financing and additional credit. Such action 
frequently results in the completion of the 
project without loss or with a greatly re- 
duced loss. A publicly administered fund 
could hardly be used to bolster a financially 
weak contractor in the absence of a clear-cut 
default without giving rise to charges of 
fraud or favoritism. It is doubtful that 
public officials would act with sufficient 
rapidity in the rendering of such aid to 
avoid the delay, inconvenience and damage 
incident to a default. 

Much of Mr. Cushman’s answer to the 
New York proposal for self-insurance is 
based on the assumption that sureties have 
rendered, and will continue to render, prompt 
and effective assistance to principals so as 
to avoid defaults. <A failure on the part 
of the surety industry to recognize its obli- 
gations in this regard may encourage the 
adoption of such self-insuring proposals with 
a consequent reduction in the demand for 
private suretyship. 

There has been a growing awareness on 
the part of the insuring public of this serv- 
icing aspect of the coverage purchased by 
the premium dollar. This has been recog- 
nized by the surety industry in recent years 
in its creation of greatly broadened forms 
of performance and payment suretyship in 
connection with private construction work 
The desire of the industry to grow and 
expand will require more and more atten- 
tion to this servicing aspect. With an in- 
crease in servicing, there will probably be 
more frequent claims by principals and their 
creditors of unlawful interference, domina- 
tion and control. 


Instrumentality Rule 


An interesting analogy exists between the 
position of a contract surety charged with 
the unlawful domination of the principal an« 
the position of a parent corporation facing 
the same charge as to its subsidiary. The 
body of law which has developed out of the 
parent-subsidiary situation has been loosely 
described as the “instrumentality rule.” 
This body of law has been discussed by 
Frederick James *Powell in his book Parent 
and Subsidiary Corporations, and the rule has 
been briefly described as follows: “the par- 
ent corporation will be responsible for the 
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obligations of its subsidiary when its control 
has been exercised to such a degree that the 
subsidiary has become its mere instrumen- 
tality.” 

The United States Supreme Court indi- 
cates that this is not truly a rule of law: 


“It is not, properly speaking, a rule, but 
a convenient way of designating the appli- 
cation, in particular circumstances, of the 
broader equitable principle that the doctrine 
of corporate entity, recognized generally and 
for most purposes, will not be regarded 
when so to do would work fraud or in- 
justice. This principle has been applied 
in appropriate circumstances 
stockholders redress against wrongful in- 
jury to their interests by a majority stock- 
holder.” 


to give minority 


Powell indicates that the basis for abro- 
gating the immunity of stockholders lies in 
the abuse of the privilege to do business 
in the corporate form. There are three ele- 
ments necessary for the abrogation of that 
immunity. The first element is control of 
the subsidiary to the extent proscribed by 
the instrumentality rule. The second ele- 
ment is a wrong to the particular com- 
plainant. The third is loss or injury to the 
complainant. We are here primarily con- 
cerned with the first element of control. 


In the discussion of control and the in- 
strumentality rule, Powell points out that 
there are two requirements for the privilege 
of doing business in corporate form. One 
is compliance with the statutory provisions 
dealing with procedural matters such as 
filing the charter, adopting bylaws, holding 
meetings of stockholders and _ directors, 
electing officers and directors and maintain- 
ing corporate books and records. The sec- 
ond is compliance by the directors and 
officers with the general duty, sometimes 
spoken of as a fiduciary duty, which they 
have as servants or agents of the corpora- 
tion, to manage the corporate affairs in the 
best interests of the corporation, A viola- 
tion of either of these requirements is an 
abuse which may break down the normal im- 
munity of the stockholders responsible for 
the violation. 


Powell adduces a group of eleven common 
circumstances which are factors to consider 
in determining whether a subsidiary has 
been so controlled as to be the instrumentality 
of the parent. Some or several of these 
circumstances, if present iy proper combina- 
tion, will make the subsidiary an instru- 


3 Taylor v. Standard Gas & Electric Company, 
306 U. S. 307, 322, 83 L. Ed. 669, 676 (1939). 
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mentality. These circumstances are as 


follows: 

(1) Parent corporation owns all or most of 
stock of subsidiary. 

(2) Parent corporation and 
have common directors or officers. 


subsidiary 


(3) Parent corporation finances subsidiary, 

(4) Parent corporation subscribes to all 
of subsidiary’s stock or causes its incorpo- 
ration. 

(5) Subsidiary has grossly inadequate 
capital. 

(6) Parent corporation pays salaries and 
other expenses or losses of subsidiary. 

(7) Subsidiary has substantially no busi- 
ness except with parent, or no assets ex- 
cept those conveyed to it by parent. 

(8) In parent’s papers, or in its officers’ 
statements, subsidiary is described as a 
department or division of parent, or its busi- 
ness or financial responsibility is referred to 
as parent’s own. 

(9) Parent uses property of subsidiary as 
its own, 

(10) Directors or executives of subsid- 
iary do not act independently in subsidiary’s 
interest, but take their orders from parent 
in parent’s interest. 

(11) Formal legal requirements of sub- 
sidiary are not observed. 

Applying these tests to the circumstances 
which may, but -not necessarily will, con- 
front the control-exercising surety, it will 
be observed that five of the eleven condi- 
tions—namely, stock ownership, common 
personnel, financial support by the parent, 
inadequate capital of subsidiary and direc- 
tion of certain policies or conduct of sub- 
sidiary—are conditions which it would not 
be unusual for such a surety to meet. 

The first three of these, which are prob- 
ably most common in the surety situation, 
do not by themselves constitute the sub- 
sidiary an instrumentality of the parent. As 
to the fourth, principals frequently suffer 
from inadequacy of capital, but that inade- 
quacy is not the fault of the surety and 
usually exists at the time when the surety 
assumes control. 

The last of these conditions—direction of 


policies and conduct of the subsidiary—is 
one of the purposes for which the surety 
takes control. The applicability of this fac- 
tor to the principal-surety situation is con- 


sidered more fully herein in connection 
with some of the cases which are reviewed. 

Powell points out the difficulty which the 
courts have had in trying to reach the re- 
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sult—namely, abrogation of the immunity 
of the stockholder or dominant entity—by 
the application of established principles of 
law. Some cases apply a theory of agency. 
However, this approach will not be useful 
where one stockholder has so operated two 
subsidiaries as to ignore the separate identity 
of each and the effort is to hold each sub- 
sidiary for the obligations of the other. In 
these situations, a theory of identity has 
been used. On the other hand, the identity 
theory will not yield the desired result 
where the separate entity of the subsidiary 
has been carefully observed by the parent. 

The reconciliation of the cases and of 
the various theories lies in a recognition of 
the fact that the corporate or-separate entity 
of the subordinate is to be disregarded in 
furtherance of the ends of justice by the pre- 
vention of fraud or wrong. 

Although the Powell treatise deals only 
with this instrumentality rule as applied to 
parents and subsidiaries, it should be ob- 
served that the stricture which courts have 
placed upon abuse of power in intercorpo- 
rate relationships may likewise be applicable 
to abuse of power as between the corporate 
surety on the one hand and a noncorporate 
principal, such as an individual, sole pro- 
prietorship, partnership or other entity, on 

e other hand. 

Powell indicates that while stock owner- 
ship is an element that is usually present 
in parent-subsidiary cases, it is not essential 
to the application of the rule where domin- 
ance is achieved through written contract 
or express agency. The indemnity or other 
agreements under which the surety exercises 
controls will fall within this exception. 

In some domination cases, the charge may 
he that acquisition of control of the principal 
by the surety was improper under the cir- 
cumstances. In these situations, the surety 
may be accused of fraud, duress or undue 
influence in that acquisition. When the 
surety obtains the various rights and powers 
which it feels are necessary for its protec- 
tion, it undoubtedly has an obligation to ex- 
ercise those rights and powers under the 
circumstances and for the reasons for which 

rights and powers were given. An 
acquisition of control by the exercise of the 
rights and powers under other circumstances 
or tor other reasons may be a breach of a 
filuciary duty resulting from the surety’s 
position of power. In cases of such im- 
proper acquisition of control, it will un- 
doubtedly be argued that the surety is liable 
as an insurer. 

In other cases, the acquisition of control 
may be entirely proper, and the charge may 
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be that the surety is liable for the manner 
in which the control is exercised. It may 
be charged with negligence, in which case 
the liability is probably in damages for the 
consequences of the negligence, or it may 
be charged with improper motives or bad 
faith in the making of decisions. In such 
case the liability may be that of an insurer. 


The best defense of a surety to all such 
charges is that it has never assumed any 
degree of control and that it has never 
exercised any powers to do so which it may 
have. The surety may sustain this position 
despite the fact that it has done a great deal 
to aid the principal in its difficulties, sc 
long as it has confined itself to making sug- 
gestions with respect to finances, operations 
or personnel which are accepted voluntarily 
by the principal. If the corporate principal 
is uncooperative, however, it may be neces 
sary to oust the officers and management and 
to assume control in order to avert default 
and further difficulties. 


There are few decisions in the courts of 
last resort involving the domination issue 
in the field of corporate suretyship. There 
are decisions in other fields of corporate en- 
terprise which are applicable by analogy to 
the problems in the surety field. The ma- 
jority of the cases considered hereafter 
involved banks as the alleged dominators. 
Banking is closely related to corporate 
suretyship and is, in many senses, its elder 
brother. The bank furnishes its 
when lending and the surety furnishes its 
credit when bonding. The 
sented when the borrower and principal get 
into difficulty are quite similar. 


money 


problems pre- 


U. S. v. Reading Company 


This case of U’. S. v. Reading Company,' in- 
volving a railroad company as an alleged dom- 
inator, illustrates the domination issue arising 
as a result of control by stock ownership. 


Suit was brought under the federal anti- 
trust laws against the defendant holding 
company which, at a time when it owned all 
the stock of a coal company and of a rail- 
road company which carried the coal com- 
pany’s coal to tidewater, acquired a controlling 
interest in a second railroad which was the 
principal stockholder of another coal com- 
pany for which the second railroad provided 
similar service. 


Although the case involved the federal 
antitrust laws, the opinion contains an oft- 
quoted general statement of the principle 


4253 U. S. 26, 64 L. Ed. 760 (1920). 
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upon which the development of the :nstru- 
mentality rule has been based: 


“ 


where such ownership of stock is 
resorted to, not for the purpose of par- 
ticipating in the affairs of the corporation 
in which it is held in a manner normal and 
usual with stockholders, but for the pur- 
pose of making it a mere agent, or instru- 
mentality, or department of another com- 
pany, the courts will look through the forms 
to the realities of the relation between the 
companies as if the corporate agency did 
not exist, and will deal with them as the 
justice of the case may require.” (253 U. S. 
62-63, 64 L. Ed. 781.) 


A surety, which takes over the stock of a 


corporate principal for the purpose of com- 
pleting a contract, should keep this principle 


before it at all times. 


Owl Fumigating Corporation 
v. California Cyanide Company 


Owl Fumigating Corporation v. California 
Cyanide Company® illustrates the domina- 
tion issue arising as a result of control by 
stock ownership and for the purpose of pro- 
tecting a creditor position of the alleged 
dominator. 


This was a suit for patent infringement 
against a parent corporation on the ground 
that it was responsible for the torts of its 
subsidiary. The parent admitted the owner- 
ship of the capital stock of the subsidiary, 
that it had loaned money to the subsidiary 
and that the same persons acted as the direc- 
tors and officers of the two companies, The 
charge that the parent directed or controlled 
the subsidiary was denied. After a trial on 
the issue of the parent’s liability for acts or 
infringement by the subsidiary, the court dis- 
missed the bill. 


The court indicated that ownership of the 
capital stock, identity of officers and di- 
rectors and the lending of money by one 
corporation to another do not of themselves 
make the parent liable for the debts of the 
subsidiary. These factors are to be consid- 
ered, however, in deciding the ultimate ques- 
tion of whether “by these means, or other- 
wise, the subsidiary company becomes a 
mere agency or department of the holding 
company, or is used as a blind or instru- 
mentality to perpetrate fraud, justify wrong, 
defend crime, or defeat public convenience.” 
In the decided case the evidence did not 
disclose that the parent had gone beyond 


§ 24 F. (2d) 718 (DC Del., 1928). 
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the authority vested in it as a result of its 
relations as stockholder and creditor. 

When the surety takes over the stock of 
a corporate principal for the purpose of 
exercising a degree of control over the prin- 
cipal’s activity, the relationship is not truly 
that of parent and subsidiary. The surety 
is really acting to protect the credit which 
it has extended on behalf of the principal 
in the form of the surety bond. However, 
the analogy is exact insofar as the domi- 
nation issue is concerned. A surety may, 
therefore, take over the stock, elect its rep- 
resentatives to the board of directors of th 
principal and make loans to the principal 
without making itself liable for the debts of 
the principal. ‘he surety’s rights as a cred- 
itor entitle it to take an active interest in 
the principal’s affairs: 

“Where one corporation is a large cred- 
itor of another, the fact that the former 
takes an active part in the management 
of the latter to protect its debt does not 
make it liable for the debts of the debtor 
company.” (24 F. (2d) 720.) 

The relationship between the surety and 
principal is very similar to that of 
itor and debtor since the surety has in 
effect pledged its credit to the obligee on 
behalf of the principal. The case which 
follows indicates some of the steps which 
a creditor may take to protect its loan wit! 
out incurring liability for unlawful dom- 
ination. 


Chicago Mill & Lumber Company 
v. Boatmen's Bank 


The case of Chicago Mill & Lumber Con 
pany v. Boatmen’s Bank,® involving a bank as 
the alleged dominator, illustrates the domina- 
tion issue arising as a result of control 
by means of a pledge of stock for the pur 
pose of protecting the bank’s position as 
creditor. 


Plaintiff bank sued the defendant lumber 
company on a note. The lumber compan) 
counterclaimed for money owed to it b) 
Tiger Tail Mill and Land Company, which, 
it was claimed, was dominated by the bank 
The evidence showed that Tiger was in- 
debted to the bank for loans totalling 
$115,000; that the clearing house criticized 
the loans, the endorsers became uneasy 
the bank was dissatisfied with the manage 
ment of Tiger; that two of the owners 0 
Tiger sold their stock to the third owner 
who agreed to secure their releases as © 


“ 234 F. 41 (CCA-8, 1916). 
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dorsers of the Tiger notes; that the stock 
was transferred and the endorsers released 
by the remaining owner’s substituting new 
notes for the old ones and pledging all the 
stock of Tiger to the bank as collateral; 
that the bank’s assistant cashier was elected 
president of Tiger; that a man named 
Richards was engaged as manager of Tiger 
and he testified that he took his orders 
from the assistant cashier, who frequently 
conferred with the bank’s president; that the 
defendant lumber company was told that the 
bank owned and controlled the property; 
and that the bank loaned money to Tiger 
from time to time. 


The court directed a verdict for the bank 
on the counterclaim, and this was affirmed 
by the Court of Appeals. The lumber com- 
pany contended that the bank had actually 
purchased the stock of the retiring owners, 
that the installation of the assistant cashier 
as president of Tiger manifested a purpose 
to control and that declarations 
made by the president of the bank and the 


various 


assistant cashier indicated that the bank was 
conducting the business of Tiger in its own 


behalf. The court concluded, how ever, that 


the stock was not purchased by the bank 


and that the installation of the assistant 
cashier as president of Tiger and the dec- 
“naturally re- 


ferable to a legitimate and customary prac- 


larations complained of were 


tice of keeping an oversight by a creditor 
over the business, management, and opera- 
tions of a debtor of doubtful solvency.” 


In effect, the court held that the bank had 
not dominated the operations of Tiger but 
had confined itself to keeping an oversight 
over the “business management and opera- 
tions.” The first action of a surety when 
its principal is in difficulty very often in- 
volves these same steps of taking over the 
principal’s stock as security and of placing 
a representative on the scene to oversee the 
operations and frequently to exercise some 
degree of control over the purse strings 
Such activity does not exceed the bounds of 
normal creditor interest in the affairs of the 


debtor 


There may be danger from the declara- 
tions and representations made, or alleged 
to have been made, by such a representa 
tive of the surety. Clearly, the representa- 
tive should be cautioned in this regard. 
Additionally, however, a written letter of in- 
Structions with a copy to the principal may 
do much to define and confine the actual 
authority within the intended limits. The 
case which follows shows the efficacy of 
such written instructions 
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American Southern Trust Company 
v. McKee 


American Southern Trust Company v. Me- 
Kee,’ involving a bank as the alleged domi- 
nator, illustrates the domination issue arising 
as a result of action by 
ment representative. 


an alleged manage- 


Depositors and creditors of the Bank ot 
Gillette brought an action against American 
Southern Trust Company and an individual 
named Walz. Gillette owed money to Ameri- 
can and the First National Bank of St 
Louis. Its collections on its loans were 
slow, and it desired to borrow additional 
funds from American and First National. 
After discussion, it was agreed that Ameri- 
can and First National would advance an 
additional $75,000 provided Gillette would 
agree to pay a representative of American 
and First National who would hold all the 
collateral and approve all loans of Gillette. 
A written agreement was entered into which 
provided that (1) the loan should be made, 
(2) Walz should be employed as trustee by 
Gillette, (3) Gillette should carry all of its 
deposits with American and First National, 
(4) Walz was to have absolute authority 
with respect to granting loans and accepting 
collateral and (5) the collateral was to be 
held in trust 


The plaintiffs charged that American and 
First National took charge of the affairs as 
a result of this contract and operated Gillette 
as a branch, that Walz assumed complete 
control of Gillette, that officers of American 
and First National told directors of Gillette 
that they would see them through and that 
American and First National deceived thy 
public by keeping Gillette open to receive 
deposits while it was insolvent. A decree in 
favor of the plaintiffs was reversed on appeal 

The court held that American and First 
National had a right to have some one pres 
ent at Gillette “to look after the collateral, 
loans, and collections, and for protection.” 
The contract did not give American and 
First National such control and manage- 
ment of Gillette as would make them liable 
for its operations; nor did it authorize Walz 
to do so. The court said that, if American 
and First National had authorized Walz to 
do what the witnesses said he did, they 
would have been liable to the creditors and 

Gillette. However, Walz’ 


authority had been set forth in the contract 


depositors of 


and the Gillette officers and directors knew 
the extent of his authority. There could be 


*173 Ark. 147, 293 S. W. 50 (1927 
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no question of apparent authority because 
the writing constituted Walz’ only authority. 
If he exceeded that authority, Gillette would 
have known of it and could have promptly 
notified American and First National. As 
a matter of fact, Gillette had at one time 
expressed some dissatisfaction with Walz, and 
American said that if he was not satisfac- 
tory it would get someone else. American 
spoke to Walz about the situation, and 
thereafter Gillette expressed satisfaction with 
the way things were going. 


The wisdom of a surety’s having a written 
understanding with its principal as to the 
authority of any such representative is dem- 
onstrated by this case. The existence of the 
written contract defining Walz’ authority 
saved American and First National from 
liability. Such a representative is in the 
camp of the enemy, so to speak, and there 
may be many voices to testify as to alleged 
acts of impropriety on his part. The written 
authority should silence those voices as it 
did in this case. 


The other point in the case which bears 
on the surety situation concerns the charge 
that American and First National had kept 
Gillette open to receive deposits after the 
latter’s insolvency and with knowledge of 
that insolvency. A surety may very often 
step in to assist an insolvent principal by 
financial aid for the completion of the proj- 
ect. Such aid may keep the principal going 
beyond the time when he would otherwise 
have collapsed, and subsequent creditors may 
attempt to charge the surety with liability. 
The court concluded in the Gillette Bank case 
that there was no insolvency at the time of 
the loans. Mere lending when a bank needs 
cash does not make the lender responsible 
for the debts of the borrowing bank. The 
following case illustrates the same principles 
as applied to a commercial borrower. 


Ford v. C. E. Wilson & Company 


Che case of Ford v. C EE Wi'tlson « 
pany,® involving a bank as alleged dominator, 
illustrates the domination issue as arising 
through alleged control by a managing rep- 
resentative. 


Com- 


In 1937, plaintiff, a Texas rose grower, sold 
roses to defendant, C. E. Wilson & Com- 
pany. The roses were shipped from Texas 
to Connecticut, where title passed to defend- 
ant Wilson in January, 1938. Wilson was 
previously indebted to defendant Federal 
Reserve Bank of Boston for $75,000 and was 


*129 F. (2d) 614 (CCA-2, 1942). 
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in need of additional funds to conduct its 
business, which consisted of the sale of nur- 
sery stock which it purchased and processed 
for the market. Part of the bank indebted- 
ness had been secured by a chattel mortgage 
on the nursery stock and also by an agree- 
ment which, if the bank required, would 
cover notes and accounts receivable. In 
January, 1938, on defendant Wilson’s appli- 
cation for an additional loan, supported by 
a detailed financial statement showing sol- 
vency, defendant bank advanced the addi- 
tional sum of $6,500, as requested, and took 
as security a lease of space in Wilson’s ware- 
house at a nominal rental and also agree- 
ments pledging all equipment, nursery stock 
and chattels then owned and thereafter t 
be acquired, and assigning both present and 
future accounts receivable as security for the 
total bank advances which then amounted to 
$81,000 and were to mature at various dates 
up to June, 1938. A further condition for 
obtaining the $6,500 loan was that the bank’s 
agent McKelvie would take possession of 
the leased warehouse space and of all the 
pledged properties and would deposit all 
proceeds of accounts receivable in a special 
bank account to be set up by Wilson and to 
be subject to McKelvie’s countersignature 
on withdrawals. As such proceeds came into 
the bank account, McKelvie would release 
certain sums from time to time to Wilson 
for deposit in its general, uncontrolled bank 
account for the purpose of meeting its pay 
rolls and urgent bills. This method of joint 
control closely resembles those in frequent 
use by sureties assisting contractor-principals 
to complete their work. 


The 200,000 rosebushes which plaintiff de- 
livered to Wilson in January, 1938, had an 
agreed price of $16,500, which was not pay- 
able until June, 1938. Their arrival in Con- 
necticut just preceded the bank’s additional 
$6,500 advance, which was secured as indi- 
cated, and made in reliance on Wilson’s 
financial statement showing solvency and on 
Wilson’s assurance that it anticipated a pros- 
perous business in 1938, which would yield 
a fair profit. 


However, in the early months of 1938 
when the season was ordinarily at its peak, 
business failed to come up to expectations. 
\s a result, the bank applied upon its own 
loans the proceeds of such accounts as it 
was able to collect under its assignments, 
and foreclosed its chattel mortgage on equip- 
ment. By December, 1938, it had collected 
some $75,000, of which it had released some 
$54,000 to Wilson for pay roll and other 
urgent obligations and had applied some 
$21,000 on its own loans, thereby reducing 
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these to around $60,000. “Plaintiff’s rose- 
bushes had been processed and sold to the 
trade for around $32,000, but nothing was 


paid to plaintiff on its claims. 


Plaintiff recovered a judgment against 
Wilson for some $17,000 and then sued to 
recover from both Wilson and the bank, 
alleging that the bank fraudulently induced 
Wilson to break its contracts with the rose- 
growers by persuading Wilson to pledge 
the roses and to assign the accounts to the 
bank, thus rendering payment by Wilson 
impossible; that Wilson and the bank had 
fraudulently concealed from Wilson’s credi- 
tors the existence of the pledges, assign- 
ment and lease; and that the bank advanced 
the final $6,500 to enable Wilson to stay in 
business until expiration of the four-month 
period in which the transfers might be at- 
tacked in a bankruptcy as unlawful prefer- 
ences; and that the defendants had fraudu- 
lently made it appear that Wilson was a 
going concern by operating the business in 
Wilson’s name, through the bank’s assump- 
tion of control over the business, when the 
properties had been in fact appropriated by 
the bank. 


The trial court directed a verdict for the 
defendant bank and dismissed the complaint. 
The Court of Appeals for the Second Circuit 
afirmed. In answer to a contention that the 
bank, through McKelvie, had obtained the 
pledges and assignment of accounts receiv- 
able upon a promise to pay Wilson’s debts, 
the court referred to McKelvie’s written au- 
thority and concluded that the claim could 
have no legal basis. Here again a written 
authority served to dispose of a contention 
based on testimony concerning general oral 
statements. 


It was next contended that the bank had 
interfered with the plaintiff's contractual 
rights, that a creditor who takes security 
under circumstances rendering payment of 
the claims of other creditors unlikely is 
liable in tort. The court held that the well- 
settled rule was to the contrary. The secu- 
rity was obtained for valuable consideration, 
and the preference could not be attacked. 
The bank had a privilege to interfere with 
the plaintiff's contracts and expectancies be- 
cause it was “acting under an equal or a 
superior right” when seeking security for its 
own advances. 


\ third contention was that the bank had 
assumed such control as to become a co- 
principal or partner. The court found that 
there was no control, and that the bank had 
merely installed an agent in a part of Wil- 
son’s premises to protect its security, in 


Domination Issue 


accordance with the requirements of the 
decision in Benedict v. Ratner.® 

It was next contended that the bank com- 
mitted a fraud by causing Wilson to receive 
and retain plaintiff's roses with the intention 
that they should not be paid for, and by 
concealing this intention. The court found 
no basis in the evidence for this conclusion. 
Even if the bank had cause to believe that 
the plaintiff's roses could not be paid for, 
there was no proof that Wilson had no 
intention to pay when the contracts were 
made, which was the date when such an in- 
tention would render the fransaction void- 
able for fraud. 

In cases where a surety prolongs the op- 
erations of an insolvent when it has knowl- 
edge or reasonable grounds for believing 
that the principal will not be able to pay its 
bills, the surety may be liable to subsequent 
creditors on the theory that the surety by 
its assistance has knowingly made it pos- 
sible for the principal to make contracts 
with no intention or expectation of being 
able to perform them. In most cases the 
surety and principal probably believe hon- 
estly and reasonably that the assistance will 
enable the principal to complete and pay. 
In others the arrangements may be such to 
insure the payment in full of all subsequent 
claims. Extreme care must be taken in all 
of these situations that the surety or its au- 
thorized representative does not take some 
action or make representations which may 
lull the creditors into inactivity with a loss 
of lien or other rights. Such conduct may 
result in liability on ordinary principles of 
estoppel. 


The last contention of the plaintiffs was 
that the pledges and assignments were fraud- 
ulent transfers and that the bank concealed 
its preferential position. The chattel mort- 
gage was filed and the pledged merchandise 
was segregated and in the possession of Mc- 
Kelvie. The court said that “the failure to 
notify (creditors) or even the desire not to 
have the assignments known was not a fraud 
when unaccompanied by any representation 
to the creditors that it did not hold the 
security.” 


A surety, moving in to complete for a 
principal in difficulty, may ask for and re- 
ceive security similar to that taken by the 
Federal Reserve Bank of Boston. The re- 
quirements of local law with respect to re- 
cording or notice must be met in order to 
perfect the liens. Additionally, the surety 
and its representatives must guard against 
conduct which may constitute concealment. 


* 268 U. S. 353, 69 L. Ed. 991 (1925). 
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In this case, the activity of the bank was 
confined to that necessary to protect its 
security. If a surety is going to do no more 
than finance the principal, it should be able 
to follow these same procedures without in- 
curring liability and without endangering 
the security which it takes. Viewed real- 
istically, these procedures fall far short of 
the type of activity which will constitute 
control of the principal and which may cre- 
ate a real issue of unlawful domination. In 
the next case to be considered, the lending 
bank exceeded this measure of creditor ac- 
tivity and found itself, in effect, responsible 
for the borrower’s debts by reason of its 
domination of the latter’s activities. 


Kentucky Wagon Case 


he case of In re Kentucky Wagon Manu 
facturing Company,” involving a bank as the 
alleged dominator, illustrates the domina- 
tion issue arising as a result of control by 
stock ownership to the extent that the sepa- 
rate entity of the debtor was disregarded. 


The Kentucky Wagon Company went into 
bankruptcy owing the National Bank of 
Kentucky about $800,000. An attorney, on 
behalf of the bank, bid $385,000 for the 
assets of the wagon company, which were 
then assigned to a Delaware corporation 
created by the bank for the purpose. The 
acquired the plant 
From 


Delaware corporation 
and gave the bank a mortgage on it 
time to time the bank advanced money to 
the Delaware corporation. The Delaware 
corporation eventually went into bankruptcy. 
An assignee of the bank presented its claim 
in the bankruptcy proceedings, and _ the 
trustee claimed that payment of the claim 
should be postponed to the payment of the 
other creditors of the Delaware corpora- 
tion. This weuld yield the bank’s assignee 
nothing. 

The court sustained the position of the 
trustee. Although this was not a holding 
that the bank was liable for the obligations 
of the Delaware corporation, the postpone- 
ment of its claim gave the other creditors 
priority over the bank and in effect took its 
property to pay those creditors. 

The court based its decision on the con 
clusion that the Delaware corporation was 
really an agent of the bank. From this, it 
should follow that the bank was liable for 
the debts of the agent and that, if the 
creditors of the Delaware corporation did 
not receive full payment in the bankruptcy, 


they could proceed against the bank as prin- 


3 F. Supp. 958 (DC Ky., 1932). 


752 


This question could not arise under 
the facts, however, since the claim of the 
bank was presented by an assignee. 


cipal. 


Although the court used the agency theory 
to reach its result and did not refer to the 
instrumentality rule, many of the circum- 
stances bearing on the applicability of the 
instrumentality rule were present. The bank 
owned most of the stock of the Delaware 
corporation. The bank named the latter's 
directors and financed its operations. The 
Delaware corporation deposited all its re- 
ceipts in the bank, and the bank advanced 
all the funds that were needed for opera- 
tions. There were no borrowings in the 
normal manner; the Delaware corporation 
merely overdrew its account. The bank 
caused the incorporation of the bankrupt 
and provided it with inadequate capital in 
that the stock was never paid for. The 
iormal legal requirements were not observed 
In addition to the stock not being paid for, 
there were no elections of directors after 
the first election, and no stockholders meet- 
ings were held. The policies of the Dela- 
ware corporation were determined by the 
bank. The directors of the Delaware cor- 
poration considered that they 
senting the bank 


were repre- 


Clearly, a sufficient number of the factors 
referred to by Powell in his discussion of 
the instrumentality rule were present in this 
case to Warrant the application of that rule. 
rhe bank had violated both of the major 
requirements for conducting a business in 
corporate form by failing to comply with 
the statutory directions as to the issuance 
of stock, the election of officers and directors 
and the holding of directors and stockholders 
meetings, and by ignoring the general re- 
quirement that directors and officers are 
bound to manage the corporate affairs for 
the best interests of that corporation. 

If a surety takes over the control of a 
corporate principal for the purpose of com- 
pleting a construction contract, it should, of 
course, comply with all the statutory re- 
quirements with respect to the holding of 
meetings, the election of officers and direc- 
tors and the maintenance of separate books 
and records. The separate identity of the 
two corporations should be religiously ob 
served. There is no reason or excuse fo! 
not doing SO. 


In cases previously discussed, creditors 
were active in the affairs of their debtors, 
without incurring liability, for the purpose 
of protecting their positions as creditors 
In this case, the bank was not seeking to 
protect a creditor position but was trying 


to salvage its loss on the loans to the Ken- 
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tucky Wagon Company by buying and continu- 
ing the business through another corporation. 


Sureties may be tempted to do the same 
thing when the completion of a bonded con- 
tract results in a loss to the surety with no 
chance of salvage from normal sources. The 
moment a surety. prolongs the life of the 
principal and its control over the principal 
for the purpose of trying to salvage its 
initial loss from new undertakings which it 
hopes will yield a profit, the surety steps out 
of its role as guardian of its suretyship and 
becomes interested in the business of the 
principal in the same manner as a stock- 
holder. By doing so, it does not automatically 
assume responsibility for those operations, 
hut it may lose the protection which is given 
to legitimate activities undertaken for the 
security of its suretyship on an uncompleted 
contract. More care must be exercised to 
observe the separate entity of the principal 
and to avoid an accumulation of the factors 
which brought about the result in the 
Kentucky Wagon case, 


When the directors and officers designated 
by the surety base their decisions upon the 
best interests of the surety rather than of 
the principal, the surety may nonetheless 
escape liability if those representatives are 
concerned solely with the completion of the 
contract for which the suretyship was given. 
However, if the surety prolongs its control 
over the principal in an effort to obtain sal- 
vage from new undertakings, the directors 
and officers may then be required to look 
solely to the interests of the principal, and 
their continued allegiance to the surety may 
constitute unlawful domination. This ques- 
tion of allegiance involves the fiduciary obliga- 
tions of such representatives and is more fully 
discussed in connection with subsequent cases. 


The following case recognized the right 
of a surety to place its representatives in 
charge of the principal for the completion 
of the bonded project without incurring lia- 
bility to a subcontractor who subsequently 
performed his contract which had been 
entered into prior to the surety’s active 
participation in the principal’s affairs. 


Dwelle-Kaiser Company v. 
Aetna Casualty & Surety Company 


Dwelle-Kaiser Company v. Aetna Casualty 


& Surety Company,” involving a corporate 


surety as the alleged dominator, illustrates 
the domination issue arising as a result of 
control by management representatives. 


‘241 N. Y. 464, 150 N. E. 517 (1926). 
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The complaint alleged that Schaeffer Con- 
struction Company was engaged in the con- 
struction of a public schoolhouse under a 
contract with the City of Syracuse, New 
York; that the defendant was surety upon 
the bond of the contractor for the perform- 
ance of that contract; that the surety, know- 
ing that the contractor was insolvent, took 
from it an assignment of all moneys due or 
to become due on the contract; that the 
surety took over the contractor by placing 
its representatives in charge of the project 
and on the board of directors; that the 
surety completed the work, in the course of 
which it caused the contractor to direct the 
plaintiff to furnish the glass and glazing for 
the school in accordance with a subcontract 
previously entered into by the contractor 
and plaintiff; that the plaintiff, in ignorance 
of the contractor’s insolvency, of the opera- 
tion of the contractor by the surety, and of 
the insufficiency of the balance due under 
the contract to pay for completion, furnished 
the material and performed the work re- 
quired by the subcontract; that upon com- 
pletion of the work the surety received from 
the city all sums due upon said contract 
which it applied in payment of moneys it 
had advanced to complete the work; and 
that the acts of the surety were done with 
the intent of causing the contract to be com- 
pleted without payment to plaintiff for its 
labor and materials and to save itself harm- 
less from the obligation of its bond. 


The trial court granted defendant’s mo- 
tion to dismiss the complaint for failure to 
state a cause of action. The Appellate Divi- 
sion reversed. The Court of Appeals, in 
reinstating the dismissal, held that the plain- 
tiff was under contract with the contractor 
to furnish the glass for the schoolhouse and 
was not relieved by the latter’s insolvency 
from the duty of furnishing the labor and 
materials contracted for; that the plaintiff, 
upon learning of the insolvency, could have 
demanded cash payment, or it might have 
protected itself by filing a lien as prescribed 
by the Lien Law, but that the defendant 
surety was under no duty to keep the plain- 
tiff informed of the financial condition of 
the contractor or of the status of unpaid 
contract balances; and that the defendant 
surety was not guilty of any wrongdoing or 
of any overreaching in protecting itself from 
loss instead of protecting subcontractors, in 
the absence of deception, false representation 
or misleading conduct. The court said: 
“What the surety company did, it had a 
right to do, and what the plaintiff did, it 
was already under obligation and contract 
to do.” 
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n, in the sense that the surety 
stock- 


Domina‘i 
exercised the power of a majority 
holder in placing its representatives on the 
board of directors and in charge of comple- 
tion of the project, was alleged in the com- 
plaint and therefore had to be conceded for 
the purposes of the motion to dismiss. That 
degree of domination, however, was not 
sufficient to impose liability on the surety 
for the contractor’s debts. 


The language of the opinion gives a clue 
to the dangers inherent in such a situation. 
The implication is clear that any deception, 
false representation or misleading conduct 
by the surety would have been a basis for 
liability to the creditors. The surety’s rep- 
resentatives in charge of such a project and 
on the board of directors of such a contrac- 
tor are acting for the contractor in perform- 
ing the functions of those positions. Any 
conduct or representation either by them or 
by the surety which leads third persons into 
thinking that such persons are acting for 
the surety may very well impose liability on 
the surety for creditors’ claims on ordinary 


principles of agency or estoppel 


The cases thus far considered have in- 
volved claims against the alleged dominator 
by creditors of the subsidiary or subservient 
corporation or by independent third parties 
In these situations the propriety of the as- 
sumption of control is not an issue, since no 
wrong is generally done to third parties by 
the improper assumption of control. That 
wrong is to the proprietors of the dominated 
entity. For creditors or third parties to suc- 
ceed in their efforts to reach the dominator, 
probably that there be a 
complete disregard of the separate entity of 
the debtor, as in the Kentucky Wagon case, 
so that dominator can be 


predicated on ordinary principles of agency 


it is necessary 


liability on the 


More frequently the real gravamen of the 
creditors’ complaint is that the dominator 
or its representatives were guilty of mis- 
representation or concealment in the cours¢ 


of the alleged control. 


The next cases deal with 
dominated entity 
Two involve representative suits by minority 


stockholders 


is that the dominator wronged the 


claims by the 
against the dominator 
In these cases the complaint 
subordi 
nate entity rather than the creditors of that 
entity. The authorities do not expressly dis- 
tinguish cases in which creditors are mak- 
ing the claim from those in which the 
subordinated entity is the 
apparent, nonetheless, that there is a real 


claimant. It is 


distinction between them 
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Prima Case 


In re Prima Company,” involving a bank 
as alleged dominator, illustrates the domina- 
tion issue as arising as a result of alleged 
control by a managing representative 


In the proceedings for corporate reorgani- 
zation, the trustee sought to recover from 
the banks the losses of the corporate debtor, 
because of alleged mismanagement by the 
latter’s general manager, who was alleged to 
have been employed as a result of the machi- 
nations of the banks. The corporate debtor, 
a brewery, had run into financial difficulties 
which caused it to borrow money from sey- 
eral banks, including the defendants. The 
banks became dissatisfied with the manage- 
ment and suggested the employment of one 
Skinner. The brewery entered into a con- 
tract with Skinner, which contract vested 
Skinner with complete control of the finances, 
manufacturing, distribution and manacge- 
ment of the brewery, and with full authority 
to employ or discharge employees. The con- 
tract contained this limitation: “being sub- 
ject only, to the approval of the two banking 
affiliations,” namely, the Harris Trust and 
Savings Bank and the First National Bank 
of Chicago, Illinois. The lower court found 
that the brewery had reasonable ground for 
believing that the banks would not extend 
their loans if Skinner were not engaged, that 
the banks exercised undue influence by tak- 
ing advantage of the brewery’s necessities 
and distress to force the making of the con- 
tract with Skinner, that Skinner’s eng: 
ment eliminated the activities of the officers 
of the brewery and substituted the will of 
the banks, that the banks controlled and 
directed the brewery’s business and_ that 
Skinner was, in point of fact, the agent of 
the banks in conducting the business. 





lhe Court of Appeals considered that th 
trial court had proceeded on two theories 
one, that employment 
from undue influence on the banks by which 
they became trustees de son tort with a duty 
to account for all and two, that 
the banks had actually become parties io t' 
employment contract so that control of the 
brewery’s was in their hands. In 
reversing the lower court’s action, the Court 
of Appeals held that the lower court’s find- 
ings did not support the conclusion that the 
brewery was unduly influenced by the banks 
in procuring execution of the manager's 
contract; that there must be some actual or 
threatened abuse of process in order to make 
wrongful the use or threats of ordinary legal 


298 F. (2d) 952 (CCA-7, 1938); cert. den., 305 
U. S. 658. 


Skinner’s resulted 


losses: 


affairs 
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procedure by one believing that he has a 
claim, for enforcement of which such pro- 
cedure is provided; that the fact that the 
brewery acquiesced in the banks’ recom- 
mendations that a certain person be employed 
as its general manager because of its in- 
ability to meet its maturing obligations to 
the banks was insufficient to establish domi- 
nation of the brewery’s will by the banks; 
that neither the brewery, which had sub- 
mitted Skinner’s first contract of employ- 
ment as its general manager to the banks 
for approval and then eight months later 
had voluntarily entered into another such 
contract with him without the banks’ knowl- 
consent, nor the bankruptcy trustee 
that Skinner was the 
agent in the performance of his 
duties; and that the brewery ratified the 
contract of employment by failing to com- 
plain of Skinner’s management, to suggest 
that he be discharged or to rescind the em- 
ployment promptly after 
influence by which 


1 : 
edge oO! 
can be heard to say 
banks’ 


discovering the 
the banks were 
alleged to have induced the employment. 


undue 


It may be felt that the trustee in this case 
was representing the creditors of the brew- 
ery because any recovery would have inured 
to their benefit. However, the wrongs charged, 
that is, the employment of Skinner as a 
result of undue influence by the banks and 
the banks’ usurping of control of the brew- 
ery through the employment of Skinner, 
were wrongs to the brewery as an entity and 
not to creditors. Otherwise, the conclusions 
that the employment of Skinner was a vol- 
untary act of the brewery and that it ap- 
proved and acquiesced in Skinner’s conduct 
without criticism or objection could not have 
defeated the creditors who had nothing to 


lo with these actions of the brewery 


When a principal gets into difficulty, the 
surety will usually make a complete investi- 
gation. It may conclude that the existing 
management of the operations is inefficient 
and may recommend the replacement of 
certain personnel. In the course of the dis- 
cussions of this matter with the principal, 
there mav be disagreement and the surety 
may indicate that, unless the changes are 
made, it will take action under its indemnity 
or other agreements. So long as the agree- 
ments give the surety the right to take the 
contemplated action under the prevailing 
circumstances, the “threat” to do so unless 
the other action is taken will not support a 
later claim of duress, undue influence and 
The principal’s acquiescence is 
still a voluntary act 


coercion. 


The surety may recommend the employ- 
ment of a project manager in whom it has 


Domination Issue 


confidence as a result of previous experi- 
ences with him. However, an insistence on 
the employment of that particular person 
should be avoided because this may lend 
support to the argument that that person 
takes orders from the surety and is actually 
The surety should be 
willing to consider the principal’s nominees 
for the position, and, in fact, should prefer 
the principal’s choice, if he possesses the 
proper qualifications, in order to avoid the 
possible claim of agency. 


the surety’s agent. 


should be followed as 
far as retaining such a person is concerned 


The same policy 


If the surety’s recommendation is accepted, 
and if, later on, there are complaints by the 
principal concerning this person’s activities, 
the surety should be willing to consider a 
further replacement. In this way the surety 
can be firm in its demand that a qualified 
person be in charge of the operations, and 
at the same time reduce the possibility that 
the person selected will be considered to be 
its agent 


When the surety states what it will do if 
the principal does not cooperate, it must 
not, of course, threaten to do what it has no 
right to do. In Furman v. Gulf Insurance 
Company,” an insurance agent was delin- 
quent in turning over premiums to his com- 
panies. One company suggested that he turn 
his agency over to another person and said 
that, if he did not consent, “we won’t give 
you a clean bill of health.” The agent testi- 
fied that this meant that the company would 
cancel all of the policies written by him and 
then seek to rewrite them direct, thereby 
implying to the policyholders that the agent 


had failed to pay over the premiums. In an 
action for damages for the value of the 
agency which he turned over after this 


threat, the trial court directed a verdict for 
the defendant. The Court of Appeals re 


versed and ordered a new ttrial, holding 
that the state courts had recognized the 
broad doctrine of “business compulsion,” 
that the company could not cancel the 


policies because the premiums had been paid 
to its agent, that the threat to cancel was 
therefore not a proper means of obtaining a 
transfer of the agent’s business and that the 
question whether .the free will of the agent 
had been dominated was one of fact which 
should have been submitted to a jury. 


This doctrine of business compulsion has 
broad implications and may not be accepted 
everywhere. Nevertheless, a surety will want 
to avoid the charge that it acquired control 
by the improper exercise of business com- 


18152 F. (2d) 891 (CCA-8, 1946). 
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pulsion. Any action which it threatens 
should be clearly justified under the cir- 
cumstances. 


Pennroad Case 


An outstanding case in the field of cor- 
porate relationships, Overfield v. Pennroad 
Corporation,” involves a railroad company 
as alleged dominator and illustrates, so far 
as our immediate purpose is concerned, the 
domination issue arising as a result of alleged 
control of directors and 
officers. 


the allegiance of 


Stockholders of Pennroad Corporation 
brought a derivative suit on behalf of Penn- 
road against Pennsylvania Railroad Com- 
pany and the former directors of Pennroad, 
to establish defendants’ liability for losses 
incurred by Pennroad in connection with 
transactions in which Pennroad had 
engaged. It was charged that Pennroad was 
an agency, adjunct or instrumentality of 
Pennsylvania; that it was designed and op- 
erated by the latter and its directors to serve 
the interest of the railroad; that it func- 
tioned as such; and that the losses resulting 
to Pennroad investors must be charged to 


eight 


Pennsylvania Railroad. 

The trial court found that the officers and 
directors of Pennsylvania desired to extend 
that railroad’s empire by gaining control of 
other roads; that those officials realized that 
this could not be done by agreements, stock 
ownership, or through subsidiaries because 
of the Interstate Commerce Commission and 
the antitrust laws; that they concluded that 
the only way to accomplish the result was 
through a separate investment company to 
be owned by Pennsylvania’s stockholders; 
that Pennroad was created with its stock 
under a self-perpetuating voting trust, whose 
three trustees were members of Pennsy] 
vania’s finance committee and of its special 
committee on railroad consolidation; that 
the stockholders of Pennsylvania were of- 
fered an opportunity to subscribe for some 
of the voting trust certificates of Pennroad; 
that there was an interlocking relationship 
of directors and officers of Pennsylvania 
and Pennroad; that Pennroad was designed 
and organized to serve the purposes of 
Pennsylvania; that Pennsylvania, by reason 
of the voting trust arrangement, the inter- 
locking directorates and the selection of per- 
sonnel with a long history of loyalty to 
Pennsylvania, was given complete power 
over the acts of Pennroad; that there was a 
combination, consisting of the defendants, to 

1442 F. Supp. 586 (DC Pa., 
889 (CCA-3, 1944). 
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1941); 146 F. (2d) 


further the preconceived plan to create ay 
agency of Pennsylvania by which it could 
achieve its goals in circumvention of 
legal limitations imposed upon the acquisi- 
tion of interests in other railroad properties: 
that this combination exercised the power oj 
management over Pennroad and thereby as- 
sumed a fiduciary duty to that company and 
its certificate holders; and that the defend- 
ants’ dealings with the property and powers 
of Pennroad in a manner designed to benetit 
Pennsylvania constituted a breach of that 
fiduciary duty. The court held that the indi- 
vidual directors were excused from liability 
by the statute of limitations, but that Penn- 
sylvania was not excused either by limita- 
tions or laches. 


The Court of Appeals affirmed the judg- 
ment in favor of the individual defendants 
and reversed the judgment against Penn- 
sylvania, holding that that claim was als 
barred by limitations or laches. The major- 
ity opinion expressly stated that the court 
Was not passing on the merits of the claim 


Judge Biggs filed a dissenting opinion in 
which he concluded that the defendants’ lia- 
bility was to be determined by the law of 
Delaware; that under Delaware law the de- 
fendants were in the position of trustees of 
an express and subsisting trust without the 
protection of the statute of limitations; that 
the Pennsylvania statutes of limitations did 
not therefore apply; that the application of 
the Pennsylvania statutory period of limita- 
tions in those proceedings would be incon- 
sonant with equitable principles; and _ that 
there was ample evidence to sustain the find- 
ings of the trial court on the merits. 

Thereafter, this controversy was settled 
with approval of the Delaware Chancery 
Court 


Although this litigation involved an ex 
tended trial period and very lengthy opinions 
both in the District Court and in the Court 
of Appeals, the legal principle involved in 
the merits was fairly simple and must b 
accepted as sound law. Anyone in a positio1 
to dominate and control a corporation must 
use the powers and property of the corpora 
tion for the benefit of that corporation and 
not for the purpose of benefiting some othiet 
person or corporation. This is the basis ot 
the fiduciary duty which directors, officers, 
stockholders and other persons in a positio! 
of power owe to the corporation and its 
proprietors. 

When a surety assumes control of a cor- 
porate principal for the purposes of comple- 
tion, it may place representatives on the 
board of directors and in the management 
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of the principal. It expects these persons to 
protect the interests of the surety. Thus, a 
situation is presented which is very similar 
to that in the Pennroad case. 


However, the principal must have known 
and expected that any such representatives 
named by the surety would be concerned 
primarily with the interests of the surety. 
In fact, that is the reason for giving the 
surety the power to name such representa- 
tives. The principal has, in effect, given its 
consent that such representatives shall act 
n the interests of the surety. The wisdom 
of including an express consent in the agree- 
ment Or agreements conferring the powers 
is apparent. 


In most cases the interests of the principal 
aid of the surety will coincide, since both 
are usually concerned with the proper per- 
formance of the bonded contract. There 
will usually be no occasion for a conflict of 
interest to appear. There may be exceptions, 
however. For example, in the Te-rasteel 
litigation, mentioned earlier, the principal 
charged that the surety ignored the princi- 
pal's defenses against the obligee and in- 
sisted upon a performance of the contracts 
because it was getting a large premium 
volume of surety business from the obligee, 
which it did not wish to jeopardize by deny- 
ing liability for completion. A decision by 
the representatives of a controlling surety 
based on such considerations may very well 
subject it to liability. 


Similarly, a principal may desire to take 
some action which may not be for the best 
interests of the project bonded by the surety 
but which may be to the best interests of 
the principal because of other undertakings 
totally unrelated to the bonded project. In 
such cases the surety should not be required 
to recognize the 
principal except insofar as that can be done 
without jeopardy to the mutual undertak- 
The surety’s powers have been given 
to it to enable it to protect its interest in 
the completion of the bonded project. It 
should have complete freedom to exercise 
ts best judgment in that regard without 
to defer to unrelated interests of the 
rincipal. 


these other interests of 


ngs 
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Blaustein Case 


he case of Blaustein v. Pan American 
‘troleam & Transport Company,® 
ng an oil company as the alleged domina- 


174 Mise. 601, 21 N. Y. S. (2d) 651 (1940); 
263 App. Div. 97, 31 N. Y. S. (2d) 934 (1941); 
293 N. Y. 281, 56 N. E. (2d) 705 (1944). 


involv- 


Domination Issue 


tor, illustrates the domination issue zrising 
as a result of control by majority stock 
ownership. The fundamental legal princi- 
ples concerned in this case are quite similar 
to those in the Pennroad case. 

This suit was a derivative action brought 
by the Blausteins and others on behalf of 
themselves and all the stockholders of Pan 
American Petroleum & Transport Com- 
pany, against that company, its individual 
directors and Standard Oil Company of 
Indiana, which was the majority stockholder 
of Pan American, charging that the direc- 
tors and Standard had exploited Pan Ameri- 
can for the benefit of Standard, had frustrated 
its natural development as a self-sufficient 
oil business and had conspired to secure 
benefits from certain transactions which in 
justice and equity belonged to Pan Ameri- 
can itself. 

The Blausteins had owned the stock of 
Lord Baltimore Filling Stations, Inc., and 
of American Oil Company, and wanted to 
secure a source of oil for the operations. 
They sold one half of these stocks to Pan 
American in return for a contract by which 
Pan American agreed to supply oil for ten 
years at a price of 5% cents below market 
price. This contract was to expire in De- 
cember, 1933. By that time Standard had 
acquired ninety-six per cent of the stock 
of Pan American, and Pan American had 
sold its foreign holdings of oil-producing 
property. In view of the approaching ex- 
piration of this supply contract, the parties 
entered into conferences which led to a 
definitive agreement i 
of Pan American. 


for the reorganization 

3y the terms of this agreement, the Blau 
steins were to transfer the balance of their 
shares in Lord Baltimore and American Oil 
Company to Pan American in exchange for 
Pan American stock; Pan American was to 
provide a refinery capacity of forty to forty- 
eight thousand barrels a day; the Blausteins 
were to become officers of Pan American; 
and Standard was to elect a majority of the 
board of directors. This agreement called 
for an integrated oil company with adequate 
oil reserves, refineries, transportation and 
marketing facilities. 

The plaintiffs charged four violations of 
this definitive agreement. First, Pan Ameri- 
can did not construct a refinery with a 
capacity of forty to forty-eight thousand 
barrels a day. Instead, it built a refinery 
with half that capacity and made contracts 
to provide for the balance. 
this change was that economic conditions 
at the time did not warrant the construction 
of such a large refinery. Second, Pan Amer 


The reason for 


Pr 
4a 





can delayed in the acquisition of crude-oil 
properties until late 1935, by which time 
a subsidiary of Standard had leased and 
developed a good many fields which Pan 
American might otherwise have obtained. 
These fields were located in Texas, and the 
delay was said to have resulted from a 
legal opinion of counsel for Standard, given 
to Pan American in 1933, to the effect that 
the acquisition of such fields by Pan Ameri 
can would be a violation of Texas law, 
which opinion was not revised and reversed 
until the fall of 1934. Third, Pan American 
did not construct its own pipe-line trans- 
portation but contracted for transportation 
with Humble Oil Company and a subsidiary 
of Standard. The explanation for this was 
that it was necessary for Pan American to 
enter into such a contract with Humble in 
order to obtain the necessary “connections” 
to the pipe-line to supply the amount of oil 
required. Fourth, Pan American failed to 
create its own purchasing departinent for 
the acquisition of crude oil with the result 
that substantial oil purchases were made 
by Pan American through a subsidiary of 
Standard which had the purchase facilities 
The trial court found as a fact that Stand- 
ard had dominated and controlled Pan 
\merican and held that a fiduciary relation 
ship thereby Standard’s duty, as 
trustee, was to manage control Pan 
American with an eye to the advantage of 
Pan American. The plaintiffs having estab 
lished the fiduciary relationship, the burden 
was on Standard to justify its dealings. 


arose. 
and 


As to the first complaint the court found 
that there was no proof of damage, that the 


actual operations were more advantageous than 


the erection of the large plant. As to the 
second complaint, the court held that 
Standard was accountable for the profits on 
the oil properties which it acquired while 
Pan American was delaying action and 
which Pan American might have acquired. 
The court found that Pan American had 
received an opinion from General Counsel 
of Standard in April, 1933, to the effect that 
Pan American’s acquisition of Texas oil 
properties was legal, that this was reversed 
in August of 1933, that counsel for Pan 
American was never consulted and_ that 
Texas counsel later concluded in the fall of 
1934 that the acquisition was legal. The 
court concluded that Standard had not pro- 
vided’ Pan American with an independent 
legal opinion on this question and that it 
had not proved that the legal question was 
responsible for the delay. 


\s to the failure to provide Pan American 
with its own pipe-line transportation, the 
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court held that Standard should account for 
the profits of its subsidiary and should pay 
damages for the cost paid by Pan American 
to Humble in excess of the operating costs 
which Pan American would have been re- 
quired to pay if it had built and operated 
its own pipe line. The court felt that the 
defendants had failed to prove that the 
contract with Humble was necessary or 
that Pan American could not have gotten 
the connections had it built jts 
own pipe line. 

The court reached the same 
as to the fourth contention and held that 
Standard should account for the profits of 
its subsidiary which performed the pur- 
chasing department services for Pan American 

The New York Appellate 
versed the judgment of the trial court and 
entered a judgment dismissing the com- 
plaint. The Court of Appeals affirmed this 
dismissal. That court felt that the decisions 
by the directors in the four matters in con- 
troversy were based upon a consideration 
of Pan American’s interests. If there 
a fiduciary duty, there was no evidence of 
any breach of that duty, or of a domination 
by Standard which would impair an honest 
independent judgment by the directors of 
Pan American, The delay in the acquisition 
of oil properties was due to the doubtiul 
legality of such acquisition. Further, none 
of the properties acquired by Standard’s 
identified as property in 
Which Pan American had a tangible ex- 
pectancy. The court felt that, under the 
severe financial crisis in the country at the 
time, the Pan American not 
to construct its own pipe line nor to or- 
ganize its own purchasing department could 
not be said to have been made in bad faith 


necessary 


conclusic n 


Division re¢ 


Was 


subsidiary was 


decisions of 


Asin the Pennroad case, there were strong 
dissenting opinions in the appellate courts. 
‘There was no dispute, however, as to the 
general fundamental principle that domina- 
tion by Standard of the Pan 
\merican so as to prevent or impair tl 
exercise by them of an honest independent 
judgment upon a consideration ot 
Pan American’s interests, would be a basis 
for liability on Standard to Pan American 


directors of 


ie 


based 


\ surety which assumes control of a cor 
porate principal for the purpose of com- 
pletion may do so by the election of a 
majority of the directors of the principal. 
The will expect directors t 
act for the best interests of the surety rather 
than of the principal and thus a situation 
is created which would appear to be fraught 
with liability in the light of the legal prin 
ciples discussed in the Pennroad and Blau- 
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stem cases. When the principal gives the 
surety this right with the knowledge that 
the surety’s representatives will act for the 
best interests of the surety in the project, 
ie principal in effect gives its consent to 
his transferred allegiance of the officers 
and directors selected by the surety. It 
hould not, therefore, be permitted to raise 
any objection so long as the allegiance is 
concerned with the legitimate interests of 
he surety in that project. 

Of special significance in the considera- 
tion of the bearing of these 
the exercise by a corporate surety of con- 


de cisions on 





trols over bonded contracts is the statement 
of the minority opinion in the Blaustein 
case that there was implicit in all the dis- 
cussions and negotiations between Standard, 
Pan American and the Blausteins, which 
culminated in thé original definitive agree- 
ment among the parties, and indeed instinct 
in every line of the agreement itself, the 
underlying assumption that Standard would 
control and dominate the majority directors 
to be elected by it; that the minority stock- 
holders could not, therefore, complain be- 
cause Standard dominated and controlled 
Pan American; but that, because Standard 
through its domination became subject to 
a fiduciary obligation, the serious question 
presented on the appeal was whether the 
evidence established dereliction on the part 
of Standard. The minority opinion held 
such dereliction established. In 
ling that the Appellate Division’s judg- 
ment should be reversed, it concluded, inter 
alia, that upon the undisputed evidence and 
conceded facts the plaintiffs had established 
their right to a decree that Standard “holds 
as constructive trustee for Pan American 
all properties in the East Texas field which 
were purchased by Standard, or its sub- 
sidiaries, after Pan American was ‘reor- 
ganized’ and which were thereafter used to 
supply oil to the refining plant of Pan 
American.” 


Was 


The minority opinion also held, while 
agreeing with the general rules of law set 
forth in the majority opinion, that plaintiffs 
had proven conclusively, under the general 

s formulated in the majority opinion and 
cited in support of those rules, 
that Standard had usurped some profitable 
business opportunities which rightfully be- 
longed to Pan American and that plaintiffs 
had established by the weight of evidence 
aright to relief in other instances, though, 
perhaps, not to the full extent awarded them 
by the trial court. 


Cases 


lhese concluding cases of our review— 
namely, the Pennroad and Blaustein cases 


Domination Issue 


should not be left without comment on 
the special attention given in them to the 
fiduciary aspect of the domination theory. 
The dissenting opinion in the Court of Ap- 
peals in the Pennroad case even went beyond 
the trial court’s finding of an ordinary fidu- 
ciary relationship, and held that the de- 
fendants were trustees of an express trust 
and were subject to the obligations, duties 
and liabilities of trustees of such a trust 
Similarly, the trial court’s opinion in the 
Blaustein case held that a parent corporation 
which induces management action in a sub 
sidiary would be treated as manager and 
made subject to all the fiduciary obligations 
toward the subsidiary which are imposed on 
corporate directors themselves. This opin- 
ion contains a historical summary of cases 
in the development of the fiduciary aspect 
of the domination issue, 
our courts’ increasing awareness 
of social responsibility, may well be entitled 
to the serious attention of attorneys 
will deal henceforth with the domination 
issue in whatever field it may arise. 


which aspect, in 


V iew of 


who 


Conclusion 


The cases under examination have dealt 
with the domination issue in the banking, 
industrial and suretyship fields. They in- 
volve claims both of creditors and of pro- 
prietors of the alleged dominated entity 
While it is not pretended that these cases 
will meet surety situations “on all 
as regards the facts, it is nevertheless true 
that the collision of interests, as between 
dominant and servient parties, will occur 
in the surety field when the contract surety 
exercises controls, much as we have seen 
it to have come up in other business fields 
reasonable to suppose that cor- 
porate sureties may become more interested 
in this question in the future development oi 
their business. Like banks, their instru- 
ments of suretyship touch commercial enter 
prises, large and small, at many points 
Bonding the performance of many kinds 
of contracts, both public and private, has 
always been a_ backlog [ 
premiums. 


fours” 


It seems 


source of surety 


Corporate suretyship, furthermore, is ad- 
justing itself more and more to an increas- 
ing public demand for the servicing of risks. 
If, as seems inevitable, this desirable trend 
should continue to expand, then it would 
seem wise for the surety industry to rec- 
ognize and to avoid, in the contract-bonding 
field, some of the pitfalls which have har- 
the dominant entities in the 
which we have heen examining. 


assed cases 
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If the principal is in difficulty, the surety 
may desire merely to take protective meas- 
ures to guard its rights without taking over 
control of the operations. To accomplish 
this, it may place a representative on the 
scene to observe, make suggestions to the 
principal, report to the surety on progress, 
and to exercise joint control over funds. It 
may demand and receive security for addi- 
tional undertakings by it on behalf of the 
principal. If measures of this character are 
the only ones taken, there is really no basis for 
a claim of actual domination by the surety. 

Creditors may seek to reach the surety, 
however, on charges of concealment, mis- 
representation and deception, and perhaps 
on ordinary principles of agency and 
estoppel. Such a representative is generally 
a true agent of the surety. In order to avoid 
the consequences of acts by this representa- 
tive which do not have the actual approval 
of the surety, the surety should provide him 
with written instructions, which are made 
known to the principal, and which define 
and confine his duties within the intended 
limits. If the surety insists that the repre- 
sentative adhere to those instructions, it 
will make difficult, if not impossible, any 
claims based on a theory of implied or 
apparent agency. This may also insulate 
the surety from acts of concealment or mis- 
representation by the representative. On a 
departure from these instructions, the prin- 
cipal probably has a duty to protest and 
object to the surety, which will enable the 
surety to stop promptly any unauthorized 
activity by its representative 

The surety itself must guard against any 
action which might tend to mislead the 
creditors of the principal as to the actual 
state of affairs and as to the authority of 
its representative. There probably is no 
duty on the surety to disclose the state of 
affairs to creditors except and to the extent 
that the principal would have such a duty 

The surety may changes in 
inanagement personnel to the principal, be- 
cause the surety has a legitimate interest in 
seeing that the project is in capable hands. 
However, the surety should not insist that 
a particular person be engaged and, once 


suggest 


engaged, retained, over the objection of the 
principal. This will add support to a sub- 
sequent charge that such person was actual- 
ly an agent of the surety. The surety should 
upon competent personnel without 
regard to personalities. When a_ person 
suggested by the surety is engaged for the 
project, it should be made clear that he is 
engaged by the principal and the surety 
should treat him in all respects as a repre- 
sentative of the principal. 
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If the surety decides to assume control 
of the principal for the purpose of complet- 
ing the project, additional problems are pre- 
sented. Conduct which may be characterized 
as concealment, misrepresentation and de- 
ception by the creditors or proprietors 0; 
the principal must be avoided. Also, th 
surety must be certain that its assumption 
of control is warranted under its agreemen: 
and by the facts, or has been voluntaril 
consented to by the principal. It is at this 
stage that the charges of duress, coercion. 
undue influence and business compulsior 
have been made. A threat by the surety t 
exercise its proper legal rights or to refuse 
to give the principal needed assistance un- 
less demands of the surety for protectio: 
or control are met will not support any oi 
these eharges, which must be predicated 
upon a threat by the surety to do what 
it has no right to do. This pitfall can be 
easily avoided. 

When the surety assumes control of the 
principal, it must avoid action which will 
justify the application of the instrumentality 
rule. The temporary ownership of stock, 
the selection of officers and directors and 
the lending of money to the principal do not 
constitute such control as will make the 
surety liable to creditors or proprietors t 
the principal. If, however, the surety ig- 
nores the formal statutory requirements as 
to meetings, elections, records and accounts 
in its dealings with the principal, it may 
find itself responsible for the principal's 
activities. It is difficult to believe that such 
a situation could arise, but it already has 
done so in the Kentucky Wagon case. 

If the surety observes all of the formal 
Statutory requirements and carefully treats 
the principal as a separate entity, it must 
nevertheless make sure that representatives 
Whom it may place in control of the project 
and the principal’s board of directors 
are actually treated as employees and « 
rectors of the principal. If these repre 
sentatives purport to act as agents of the 
surety, there may be liability for their 
tions on ordinary principles of agenc\ 

Finally, there is the problem of the 
legiance of the directors and officers selected 
by the surety. Ordinarily their duty is 
make their decisions in the light of the best 
interest of the entity which they serv 
However, the surety is given the right t 
name such persons for the protectio1 
interests. This apparent dilemma betwee: 
the general legal duty and the intended 
duty in this particular situation can be re- 
solved if it is recognized that the interests 
of the principal and surety will normally } 
identical and not in conflict; that such rep- 
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resentatives selected by the surety are ex- 
pected to act for the good of the common 
interest of the principal and surety in the 
most economical and expeditious discharge 
of the bond obligations; that the principal 
may not demand recognition by the surety’s 
representatives of other interests of the 
principal except in so far as they do not 
compete with this common interest; and 
that the surety’s representatives must act 
in the light of this common interest and 
not because of other independent interests 
of the surety not contemplated by the parties 
when the surety was given its power to 
control. 

Notwithstanding the risks which the as- 
sertion of controls in contract surety cases 
involves—particularly the risk of possible 
damage suits for alleged domination, with 
attendant allegations of fraud, duress, undue 
influence, breach of trust, breach of fidu- 


ciary relationship, conceaunent, civii con- 
spiracy or other tortious eonduct—it should 
be borne in mind that “riding out the storm” 
may be rendered comparatively harmless 
through charting the control-course with 
vigilance so as to avoid such reefs as abuse 
of power and overreaching, and such shoals 
as uncandid dealing and ulterior profit motive 

The effort of this paper to indicate a 
few of the channel-buoys in such a course 
is no more than a very elementary aid ta 
the navigation of these waters by the con- 
tract-bonding surety. The challenge to the 
surety industry to improve its relations with 
the insuring public should encourage a con- 
tinuous program of research by the best 
legal minds interested in the problems of 
corporate suretyship, in order that the com 


panies may keep abreast of current legal 
developments in this vital field of their 
activity. [The End] 





INTERSTATE EXPERIENCE RATING PLAN 


Approval in New York State of an interstate experince rating plan for work- 


men’s compensation insurance was announced on October 7, 1949, by Supe: 

intendent of Insurance Robert E. Dineen. The new plan permits the combination, 
for each interstate risk, of its loss experience in other states with its loss experience 
in New York for rating purposes. It extends the advantages of existing experience 
rating procedures, previously available only to risks that were exclusively intra- 
state, to other state locations of New York risks. 


The new plan was filed by the Compensation Insurance Rating Board. To be 
eligible for interstate experience rating, a risk has only to qualify under the intra- 
state experience rating plan of any one state. The experience of the risk in all 
states in which interstate experience rating has been approved will be used in 
letermining its interstate experience modification. 


The plan provides that a separate experience rating modification may be 
promulgated for an individual state upon request of a carrier that is licensed only 
in that state. This feature is designed to remove an objection by single-state 
carriers that a single over-all modification for a risk insured in two or more 
companies might produce redundant or inadequate rates for individual carriers 
if the portion of the risk which they insured was either much better or much 
worse than the average. 


The plan applies to all eligible risks as of the first interstate rating date on 
ir after December 31, 1949. However, if the normal rating anniversary in New 
York is on a different date, the plan will become effective as of the first interstate 
rating date following the first New York anniversary on or after December 
31, 1949, 
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Opinions 
of Attorneys General 


RKANSAS—County’s Liability—Acci- 

dent Involving County Truck.— A 
county-owned truck collided with another 
vehicle whose owner contemplated bring- 
ing suit for personal injury and property 
damages. The Atorney General was asked 
whether the county liable for a tort 
and whether it could pay such a 
Section 20, Article 5 of the Con- 
stitution, provides that the state shall never 
be made defendant in courts. 
This would include a which is a 
lesser political the state. 
Act 47 of 1947, which authorizes subdivi- 
sions of the state, as well as other agencies, 
to purchase liability 
vides that the action brought shall be 
against the insurance company issuing the 
policy, not against the agency purchasing 
it. In a previous interpretation, the At- 
torney General ruled that counties taking 
advantage of this Act could legally pay 
the premium due on this type of insurance 
as a necessary expense of the county, In 
view of the constitutional provision and 
the expression of the legislature in Act 47, 
the Attorney General concluded that an 
tort could not be maintained 
against a county acting in its governmental 
Neither could a 


arising out of an 


Was 
action 
claim. 
any of her 
county, 
subdivision of 


insurance and pro- 


action for 


capacity county pay a 


claim accident, since the 
claim would not be a necessary expense of 
the county government.—Opinion of — the 


Arkansas Attorney General, September 8, 1949 

Liability Insurance — College Motor 
Equipment.— In inquiry 
from the Arkansas Polytechnic College with 
re r 


response to an 
rence to carrying liability insurance on 
motor equipment owned by the college, the 
\ttorney General advised that. the 
not required to, but may 
such insurance Under Act 46 of 
Section 66-517, Arkansas Statutes, 
which are not liable for 
account of tort liability are given permis- 
sion to carry liability insurance with he 
provision that in case of injury to person 
or property, such per not the 
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state 
college is carry 

1947, 
public 


agencies suit on 


son may sue 


public agency but shall have a direct cause 
of action against the insurance company. 
Such an insurance policy would cover the 
public agency itself, its servants, agents and 
employees acting within the scope of their 
employment or agency. This would cover 
an employee of the college who was driving 
a motor vehicle on college business. The 
Act not specifically state that the 
driver of a motor vehicle for a public agency 
could not be sued in insurance is 
carried, but should the driver be sued per- 
sonally, the insurance carrier would be a 
proper party to be brought into the suit 
as defendant to defend the suit and to pay 
in case of judgment up to the amount of 
its policy. The Attorney General con- 
cluded: “Since there is always the right 
of an injured person to file a claim with the 
State Claims Commission or with the Work- 
men’s Compensation 


does 


case 


Commission on ac 
count of injury or damages sustained in 
the operation of the college’s motor v 
hicles, in which event payment must come 
out of the appropriation for the institution, 
me that it would be a good 
business practice to provide insurance.”— 


it occurs to 


Opinion of the Arkansas Attorney General, 


1949. 


\ugust 26, 


parce penne veen and Health Insur- 
ance Agents—License Fees.—The At- 
torney General’s opinion was requested as 
to whether the filing fees paid in connec 
tion with applications for licenses as acci- 
dent and health insurance agents should 
be placed in the special fund as set forth 
in Chapter 25,406, Laws of Florida, Acts of 
1949, or whether the fees should be placed 
in the general revenue fund in pursuance 
of Chapter 25,068, Laws of Florida, Acts ot 
1949. Chapter 25,406 became a law with 
out the Governor’s approval and was filed 
in the office of the Secretary of State o1 
June 13, 1949. Chapter 25,068 was approved 
by the Governor on May 16, 1949, and on 
that date filed in the office of the Secretary 
of State. It became effective on July 1, 
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1949. When a conflict exists 
between laws enacted at the same session, 
the act last passed must prevail. Conse- 
quently, the provisions of Chapter 25,068 
are superseded by those of Chapter 25,406, 
which provide for placing the filing fees in 
a special fund in the Insurance Department 
for use by the Commissioner for salaries 
and expenses necessary in administering the 
Act.—Opinion of the Florida Attorney Gen- 
eral, 049-361, August 3, 1949. 


Insurance Companies—Authority to Issue 
Preferred Stock.—Are insurance companies 
organized under the laws of the State of 
Florida permitted to issue preferred stock? 
The provisions of Chapter 611, Florida 
Statutes, control with respect to the incorpora- 
tion of insurance and surety companies, except 
mutual fire insurance associations, fraternal 
benefit societies, hospital service plans and 
limited surety companies. Section 625.02, 
Florida Statutes, requires that every insurance 
or surety company incorporated under the 
laws of Florida, unless otherwise expressly 
provided, shall have not less than $100,000 
capital stock, divided into shares having a 
par value of not less than $10 nor more 
than $100 each. Section 611.06, Florida 
Statutes, authorizes corporations organized 
under Chapter 611 to provide in their char- 
ter for the issuance of preferred stock sub- 
ject to the qualification that “at no time 
shall the total amount of the preferred 
stock exceed two-thirds of the actual capti- 
tal paid in cash or property; and such 
preferred stock may, if desired, be made 
subject to redemption at not less than par, 
at a fixed time and price, to be expressed 
in the certificate, and the holders shall be 
entitled to receive a fixed yearly dividend, 
to be expressed in the certificate, noi ex- 
ceeding eight per cent, payable quarterly, 
half yearly or yearly, before any dividends 
shall be set apart or paid on the common 
stock, and such dividends may be miade 
cumulative.” 


necessary 


The Attorney General ruled that Section 
625.02, in fixing the minimum amount of 
capital stock at $100,000, does not specify 
that it shall consist entirely of common 
stock. However, the provision in Section 


611.06 for redemption of preferred stock . 


would seem to indicate that the minimum 
stock required by Section 625.02 is com- 
mon stock. He was, therefore, of the 
opinion that an insurance company incor- 
porated under the provisions of Chapter 
611, Florida Statutes, may issue preferred 
Stock subject to the limitations of Section 
611.06, provided that it has outstanding 
not less than $100,000 in common stock 


Attorneys General 


Section 
Aflorney 


conforming to the requirements of 
625.02.—Opinion of the Florida 
General, 049-335, July 23, 1949. 


Investment Requirements.—An_ insurance 
company chartered in February, 1912, had 
never actively engaged in the insurance 
business, but engaged in other business 
permitted by its charter powers. Desiring 
to reactivate and recapitalize for the pur- 
pose of engaging in insurance business, the 
corporation inquired as to the minimum 
investment requirements. It also asked that if 
the company had $100,000 par value out- 
standing stock, could the $100,000 be di- 
vided between capital and surplus, and 
further whether Lloyds of London is an 
insurer not authorized to engage in business 
in Florida within the meaning of Sections 
626.10 and 631.11, Florida Statutes, relating 
to reinsurance of Florida risks. 


Answering the second question in the 
negative, the Attorney General stated that 
Section 625.02 requires that every domestic 
insurance company, unless otherwise ex- 
pressly provided, shall have not less than 
$100,000 capital stock, divided into shares 
of the par value specified, payable in lawful 
money of the United States. It would 
appear that no surplus would result in 
connection with the proceeds derived from 
the sale of such stock unless it were sold 
in excess of par, and then to the extent of 
the excess. No surplus is required to start 
an insurance company. 


Without attempting to discuss the effect 
of the provisions of Section 626.10 and 
631.11, relating to reinsurance of Florida 
risks, the Attorney General ruled that 
Lloyds of London is an insurer not au- 
thorized to engage in the insurance business 
in Florida, and the provisions of Chapter 
25,414, Laws of Florida, Acts of 1949, are 
not to be construed as providing otherwise. 


As to the investment requirements, the 
Attorney General declared that if the com- 
pany had been functioning actively as an 
insurance company prior to the effective 
date of Chapter 7869, Laws of Florida, 
Acts of 1919, it is included in the proviso 
of Section 626.04. If it is included in 
this proviso, its investment requirements 
are to be determined by the provisions of 
Section 2759, General Statutes, 1906, as 
amended by Chapter 5887, Laws of Florida, 
Acts of 1909, or as amended by Chapter 
6847, Laws of Florida, Acts of 1915, de- 
pending upon the period during which, prior 
to the effective date of Chapter 7869, Laws 
of Florida, Acts of 1919, the corporation 
actively functioned as a domestic insurance 
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company under certificate of authority or 
renewal thereoi.—Opinion of the Florida 
Attorney General, 049-386, August 15, 1949. 


LLINOIS — Insurance — Investment in 

Shares of Insured Building and Loan 
Association.—The Director of Insurance 
requested the Attorney General’s opinion 
as to the effect of the amendment of Section 
125 (1), (m) of Article VIII of the Illinois 
Insurance Code. This sub-section authorizes 
domestic insurance companies to invest in 
the shares, deposits and investment certi- 
ficates of insured building and loan associ- 
ations chartered either by the state or 
federal government. Under this sub-section 
it was held that domestic companies might 
invest in such securities only up to $5,000 
in any one association. It was urged that 
the amendment eliminated this limitation. 
The language of the amendment reads: 
“shares, deposits, or investment certificates 
of imsured chartered building and 
loan ciations and federal savings and 
loan associations, the shares, deposits, or 
investment certificates of which are insured 
by the federal savings and loan insurance 
corporation.” Sub-chapter IV of the 
National Act provides that an 
account or accounts of any one member 
or investor in an “insured institution” in 
excess of the aggregate of $5,000 shall not 
be insured by the Federal Savings and Loan 
Insurance Corporation. Therefore, the 
amount of any account or aggregate of 
accounts in excess of $5,000 of any one 
member or investor must be considered as 
uninsured with respect to such security. 
The investment in an account in an amount 
over the insurance limit of $5,000 is equiva- 
lent to the investment of such excess in an 
account of an association which is un- 
insured. The Attorney General concluded 
that it was the intent of the legislature 
that the aggregate of the named accounts 
of a state chartered association in which 
a domestic insurer may invest was con- 
templated by the lawmaking body to be 
limited to the amount insured by the Federal 
Savings and Loan Insurance Corporation.— 
Op'nion of the Illinois Attorney General, 
No. 707, November 13, 1948. 


state 


ass¢ 


Housing 


NDIANA — Assignment of Wages for 


Insurance Premiums.— Burns Indiana 
Statutes, Sections 40-213—215 (1948 Pocket 
Supplement) prohibits any assignment of 
wages by an employee unless the assign- 
ment is made in a prescribed manner and 
for the purpose of eleven designated objec- 
tions, which is 
policies of insurance and 
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“Premiums on 
annuities, pur- 


one of 


chased by the employees on his or her 
life.’ The Attorney General was asked 
whether the Act applied to the State oj 
Indiana as an employer. He replied that 
the statute was one of restriction or limi- 
tation and as such limited the assignment 
of wages that could be made by an em- 
ployee and at the same time limited the 
type of assignments that could be legally 
accepted by the employer. It has been 
repeatedly held in Indiana that statutes of 
limitation do not apply to the state unless 
the statute expressly so provides. He con- 
cluded that the statute concerning wage 
assignments should not be interpreted as 
including the state and its subdivisions as 
employers under the terms of the Act— 
Opinion of the Indiana Attorney General, 
August 3, 1949. 


7 ENTUCKY —Insurance Proceeds — 
Common-Law Wife.— The _ insured 
had originally made his insurance policy pay 
able to his common-law wife. The Attorney 
General was asked to advise whether the 
relatives of the insured, who was slain by 
his common-law wife, will become th 
beneficiaries of the policy in the event the 
common-law wife is convicted of the slay- 
ing. He replied that Kentucky statutes 
provide that when such an event occurs the 
person convicted forfeits all interest in 
the property of the deceased and that prop- 
erty descends to the decedent’s other heirs- 
at-law. In other words, the common-law 
wife would not be allowed to benefit from 
the insurance and unless the deceased had 
otherwise provided, the property would descend 
to his heirs-at-law.—O pinion of the Kentuck) 
Attorney General, September 8, 1949. 


EBRASKA — School Districts — Play- 

ground Accidents.—Does a Nebraska 
school district have authority to expend 
school district funds to insure school chil- 
dren against accidents on the playground, 
field trips and other school sponsored 
activities? Nebraska has no statute ex- 
pressly imposing such liability. Moreover, 
Section 79-1007 does not empower the school 
board to request a tax levy for any reason 
other than those set forth in the body o! 
the law. There is no reference to students 
and their protection directly, nor does it 
appear that the same can be implied under 
“(1) support of the schools” or any of the 
remaining clauses. Hence, the Attorney 
General concluded that a contract for in- 
surance requiring the expenditure of school 
funds would be unauthorized and unenforce- 
able.—O pinion of the Nebraska Attorney Gen- 
eral, September 8, 1949. 
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Voluntary Health Insurance— 
New High in Coverage 


The Health Insurance 
ported that voluntary 
reached a new high in coverage of the 
American people in 1948. Today, two per- 
sons out of five have voluntary protection 
against costs of hospital care, while nearly 
one out of every four has voluntary surgical 
expense insurance. Only 3% million per- 
sons were covered at the end of 1938. Five 
vears later the number had increased to 
19% million. Today coverage stands at 
forty-seven million. 


Council has re- 
health insurance 


New Instruction on Gl Bill Training 


Veterans who have completed or discon- 
tinued courses of GI Bill training, and 
who now wish to take additional educa- 
tion or training at Government expense, 
must first show the Veterans Administra- 
tion that their new course is not avoca- 
tional or recreational, but is essential to 
their employment objective, according to a 
VA instruction issued on September 17, 
1949. The following courses require justi- 
fication before a veteran may enroll in them 
under the GI Bill. 

Correspondence courses; part-time courses, 
except those part-time educational courses 
for which academic credit is awarded to- 
ward an educational objective. 


. . , 
A vocational course that is offered by a 


school established after passage of the GI 
Bill on June 22, 1944, 

Courses in dancing, photography, gliding, 
bartending, personality development, enter- 
tainment; all single-subject courses not part 
of a general educational or training pro- 
gram leading to a definite objective; and 
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all other courses which VA’s regional office 
managers know are used frequently for 
avocational or recreational purposes. 

Courses in music, public speaking, sports 
and athletics. (These courses do not refer 
to those applied music, physical education 
or public speaking courses which have al- 
ways been considered and offered by collegés 
and universities for credit as an integral 
part of a course leading to an educational 
objective.) 

An elementary flight, private pilot or 
commercial pilot course elected by a veteran 
who submits to the VA regional office a 
certificate showing he is physically qualified 
in accordance with Civil Aeronautics Ad- 
ministration standards. He must also sub- 
mit either complete justification that the 
course is in connection with his present 
or contemplated business or occupation, 
or a certificate in the form of an affidavit, 
supported by corroborating affidavits by 
two competent disinterested persons, that 
flight training will be useful to him in con- 
nection with earning a livelihood. 


The following courses need not be justi- 
fied, if initially elected by a veteran who 
has never before entered training under the 
GI Bill: 

A course of education in an approved 
public elementary or secondary school or 
an institution of higher learning. 


A full-time vocational or business course 
offered by a school established before pas- 
sage of the GI Bill (June 22, 1944), since 
it is considered by VA that these schools 
do, by common knowledge and experience 
in the particular locality, graduate their 
students directly into employment. 


A full-time course of institutional on- 


farm training. 
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A full-time course of apprenticeship train- 
ing or other training on-the-job (including 
the related training that may be required 
in an individual case). 

A course of advanced flight training 
(flight instructor, instrument rating, multi- 
engine class-rating or airline transport pilot 
course), chosen by a veteran who satisfies 
the VA regional office that he has a valid 
commercial pilot’s license and the required 
medical certificate. 

A veteran who has completed or inter- 
rupted GI Bill training and now wants to 
take an additional course, or a veteran who 
wants to enroll in any of the courses gen- 
erally considered avocational or recrea- 
tional, must submit his justification to the 


nearest VA regional office 


Insurance Education 
by Visual Aid Method 


\ new visual aid service in the field of 
insurance education has been prepared at 
the University of Illinois and will be dis- 
tributed to high schools bv the Tllinois 
\ssociation of Life Underwriters. Entitled 
“What Life Insurance Means to You,” a 
thirty-five frame film strip depicting real- 
life situations explains the use and func- 
tions of life insurance without attempting 
to sell it The film is the first of a series 
of three planned by the insurance faculty 
of the University’s College of Commerce in 
cooperation Association of 
strips will deal 

Works” and 
Copies 


with the State 
Life Underwriters. Future 

with “How Life Insurance 
“Planning Your life 
for high school use may be obtained from 
the Illinois State Association of Life Un- 
derwriters, Pere Marquette Hotel, 
Illinois, after September 15, 1949 


Insurance 


Peoria, 


NSLI Dividend Calculations 
Announced 


The Administrator of Veterans Affairs 
announced on September 18, 1949, the first 
calculations on amounts proposed to be 
paid nearly 16,000,000 veterans in the $2.8 
billion special National Service Life Insur- 
1. Maximum possible amount 


ance dividend 
$528. 


that any veteran can receive will be 
Other payments, based on age groups, will 
run to lesser sums. The dividend will be 
paid on both term and converted insurance 
policies and will be paid only for the period 
that was in force prior to the 
policy anniversary in 1948. No payments 
will be made for periods of lapse. 
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the policy 


In computing the maximum payment oj 
$528, the dividend was based on a $10,000 
policy in force for ninety-six months (the 
longest possible period) on a veteran aged 
forty or less at the time 
taken out. This represents a payment of 
fifty-five cents a month per $1,000 of in- 
surance. As the mortality rate for the age 
group of forty and under did not vary 
greatly, a single dividend rate will apply to 
this whole group. 

The rates of payment will be: Those 
under forty years of age at the rate of 55¢ 
per month per $1,000 of insurance; those 
forty-one to forty-five years of age, scaling 
down from 52¢ to 40¢; those forty-six to 
fifty, 37¢ down to 25¢; those fifty-one to 
fifty-four, 24¢ down to 21¢; those fifty-five 
and over, 20¢. 


the policy was 


The proposed scale does not apn! to m 
surance on a permanent plan which has been 
surrendered for a reduced paid-up amount 


These cases will be handled separately 


ARTICLES 


Effective Date of Contract . The de- 
termination of the effective date of a con- 
tract of life insurance is a complicated 
undertaking. The various conditions pre 
cedent are discussed in this article.—Hogg, 
“The Effective Date of the Contract,” 
Tournal of the American Society of Chart 
Life Underwriters, September, 1949 


Life Underwriting . .. It is “not 
exact science; and if it is treated as suc! 
both the potential purchaser and the undet 
vriter will suffer.” The author illustrates 
his thesis with a discussion of the 
holders’ hbuy-and-sell agreement.—Williams, 
“A Useful, Unenforceable Contract,” Journal 
of the American Society of Chartered Lif 
Underwriters, September, 1949. 


stock 


Infant Rights in Tort . The new 
trend, in tort law as in other fields, toward 
liberalizing the legal status of the child is 
a desirable one. Courts should recognize, 
imposes in- 


status and 


b 


however, that the minor’s age 
evitable limitations upon that 
should refrain from burdening him with ar 

trary legal obligations —“New Infant Rights 
in Tort,” Virginia Law Review, June, 1949 


Compulsory Health Insurance . 
Administration bill is exam 
ined by a legal adviser to the Americat 
Medical Association.—Holloway, “Compul 
sorv Federal Health Insurance: An Analy 
sis,’ American Bar Association Journal 
September, 1949. 


controversial 
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BOOKS 


Business and the Spiritual Values 


Day of Judgment. David Cushman Coyle. 
Harper and Brothers, 49 East 33rd Street, 
New York 16, New York. 1949. 212 pages. $3. 


you of little faith there- 
fore, do not be anxious saying: ‘what shall 
we eat?’ or ‘what shall we drink?’ or ‘what 
shall we put on?’ for your Father 
knows that ve need all these things, but 
seck ye first the Kingdom of God and His 
justice and all these things shall be given 
you besides.” 

In reading Mr. Coyle’s interesting book, 
this reviewer is reminded of the above quota- 
tions from the Gospel according to St. 
Matthew. Parts of the book give the im- 
pression that this quotation is the book’s 
theme; however, we would not be surprised 
if the point was debated somewhat. The 
book is a warning about America’s future— 
about the future of her institutions, her big 
businesses, her big unions and her place in 
the world of nations. Just as the Gospel 
asks that our sights be focused upon a spiritual 
and more distant goal, the book preaches that 
concentration upon immediate materialistic 
benefits is national shortsightedness. 


Che dream of a business Utopia on earth 
is apt to take the form of a new Garden 
of Eden, where all the long and patient 
struggles of democratic peoples to learn 
decency, honor and good will are no more 
There, perfect righteousness would prevail 
and all questions about right and wrong 
would be settled by the Politburo, which 
itself, by definition, must be right. No one 
would violate the true religion as set forth 
in the party line or would anyone criticize 
the righteousness of pure doctrine, since 
whoever deviated would be banished to the 
slave labor camp where he would no longer 
be anyone at all.” 


This book says that though America is no 
loubt God’s country, and “in God we trust,” 
we Americans also trust to luck; by luck, 
we are temporarily the richest nation in the 
world, but we have to come of age. 

Coming of age means only that we have 
lived long enough to form a character with 
which to tackle problems of life and death 
If one hundred years from now our way of 
life no longer exists, no doubt its fall will 
be explained by the Communists as the inevi- 
table collapse of the capitalistic system as 
predicted by Marx. But if we are going 
strong in 2050 A. D., the follies, the extrava- 
gance and the wars of this century will be 


explained as growing pains. If we go under, 


News . . Articles . . Books 


a historian hiding in a cave might write that 
we grew old, weakened ourselves with cor- 
ruption and selfish pleasures, destroyed out 
physical resources and forgot where we had 
set out to go, and so died like the Roman 
Empire. 

We express more concern for what we 
should eat, drink and put on than for our 
ultimate place in the world of nations. As 
to our place, we must realize that if we 
really care more for security than for ex- 
ploration and creation, we have passed our 
prime, and that neither the United States 
nor all Western civilization put together has 
the wealth and the know-how to set up demo- 
cratic systems all over the world and stake 
them to all the capital needed to produce a 
decent standard of living. 


In order to understand the day of judg- 
ment, we must relate our thinking to the 
lesson taught by the Tree of Knowledge in 
the Garden of Eden. Man then had a prick- 
ing of conscience that there was such a 
thing as right and wrong. The serpent urged 
that these were only words which had no 
meaning: What you want, you take—the 
law of the jungle. The religion of Jesus 
crystallizes this consciousness of rightness 
and evil into a faith. Christendom was 
founded, and under it civilization progressed 
through the years. Man’s discoveries, scien- 
tific and geographic, had a_ tremendous 
effect upon the materialism of this develop- 
ing period. One hundred years ago, Marx 
founded his religion, dedicated to a material- 
istic Mammon and spouting a doctrine of 
hate—hate for the materialistic possessions 
of a capitalistic class. One tenet of this 
faith is that the world is too small to hold 
both a communistic and a capitalistic economy 

Hitler’s religion of hate offered a salva- 
tion of materialistic advantages, which, for a 
time, he was able to deliver to his fellowers 
Mussolini, too, for a time, was able to fulfill 
the materialistic promises of his faith, 


This book asks men to equate their busi- 
ness and political thinking with moral teach- 
ings, which preach that there is a day of 
judgment. This is the impact of the inven- 
tion and explosion of the atom bomb upon 
our thinking. This book may be one of 
several which may follow in a renaissance of 
spiritual thinking. 

If we have overemphasized, in the review 
of this book, the spiritual side, it is because 
a number of things lead us to believe that of 
late there is more thinking on the spiritual 
side by businessmen. 

A recent article in the Harvard Business 


(Continued on page 783) 
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'§ State Department Rulings 


Multiple Location Fire Insurance Plan 
Approved in New York 

The “Escott Plan” for rating of fire in- 
surance on multiple location contents risks 
was approved by the New York State In- 
surance Department, effective September 1, 
1949, The plan provides for adjustment of 
premiums in accordance with the loss ex- 
perience of individual risks, giving greater 
weight to such experience as the number 
of locations increases. It also provides a 
lower than average allowance for expense 
and profit than. in rates for single locations. 
Filing and approval of the Escott Plan 
ended a ten-month period in which no ap- 
proved method of rating multiple location 
business had been available in New York. 


New York Disability Benefit Law 
Interpreted 


In a ruling issued August 31, 1949, Deputy 
Superintendent Raymond Harris of the New 
York Insurance Department announced that 
insurance carriers may write disability bene- 
fits covering a group of less than twenty-five 
lives, as’ contemplated by New York’s Dis- 
ability Benefits Law, on a voluntary basis 
prior to July 1, 1950. He also ruled that 
a mutual casualty or surety company quali- 
fied to issue policies under the Disability 
Benefits Law may issue such policies prior 
to July 1, 1950 


Multiple Line Underwriting 
Permissible in South Carolina 


Insurance Commissioner Murphy of South 
Carolina has issued a ruling permitting 
multiple underwriting. Previously, the In- 
surance Department permitted full coverage of 
automobile and aircraft and the personal 
property floater by casualty companies. It 
is now permissible for insurers licensed in 
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the state to issue policies of fire, inland 
marine, casualty and surety. The authority 
is subject to the proviso that the company 
is authorized under its charter to write 
the risks for which it seeks authorization 
in South Carolina. However, the Depart- 
ment opposes composite rates and/or premi- 
ums in a multiple-line policy except for 
those classes where composite rate and/or 
premium has been well and long established 
as in inland marine lines. Specifically, the 
Department opposes a package policy that 
upsets established rating and auditing pro- 
cedures. The rates and/or premiums ap- 
plicable to each coverage are to be indicated 
in the policy, though no objection will be 
raised to indicating the total of separate 
premiums. The authorization is subject to 
change and modification by the Department 
as additional experience is accumulated 
Bulletin No. 4, August 9, 1949. 


Life and Disability Training Courses 


Chapter 1356 of the Statutes of 1949, 
effective October 1, 1949, amends Section 
1703 of the California Insurance Code to 
provide for the issuance of Life Only Agents’ 
licenses which will entitle the licensees to 
transact life insurance and only such limited 
form of disability insurance as is containe( 
in clauses for waiver of premiums and in 
demnity on account of permanent and total! 
disability when included in life insurance 
policies. The new Life Only Agent’s licenses 
will not permit the transaction of disability 
insurance generally. On the basis of previous 
opinions of the Attorney General, neither 
will they permit the transaction of dis- 
ability insurance in the form of double 
indemnity for accidental death even though 
included in life insurance polices. At the 
request of the life underwriters’ organiza- 
tion, however, this question has been re- 
submitted to the Attorney General for 
opinion. 
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In addition to amending Section 1703, 

pter 1356 also amends Section 1706.85, 
effective October 1, 1949, to expressly pro- 
vide that approved training courses cover 
the fundamentals of such kinds of 
within the scope of the 
Since disability insurance 


only 
insurance as are 
licenses sought. 
generally and (on the basis of existing At- 
torney General’s opinions) double indemnity 
Life 


changes in the 


within the scope of the new 
Only Agent's 
standards for approval of training courses 
for applicants for this new type of license 


are not 
licenses, 


are indicated. 

In Bulletin No. 82-C, 
21, 1949, Insurance Commissioner Downey 
ordered modified and amended Bulletin No. 
82, effective October 1, 1949, to provide 
that the standards set forth in Section 
IV-A-B-C and D of the outline of Standards 
attached to and forming part of Bulletin No. 
82, and pending further opinion of the At- 
torney General, the standards set forth in 
Section II-B-6 (q) of such outline, shall 
not be applicable with respect to training 
courses for applicants for Life Only Agent’s 
Although not required on a manda- 
tory basis after October 1 pending the 
Attorney General’s opinion, it is highly 
recommended, however, that such courses 
include the subject matter embraced in Sec 
tion II-B-6 (q) of the outline—namely, 
accidental death. 


issued September 


licenses. 


double indemnity for 


Agents’ Licensing Laws 


several legislative 
changes, effective October 1, 1949, in life 
agents’ and disability agents’ licensing laws. 
In Bulletin No. 92, September 26, 
1949, Insurance Commissioner Downey de- 
scribes these changes in detail. Chapter 176, 
Statutes of 1949, adds Section 755.2 to the 
Insurance Code, to provide that if at the 
time of the solicitation and issuance of a 
policy of life or disability insurance a person 
may lawfully receive commissions thereon, 
such person, his estate, or heirs may continue 


California has made 


issued 


to receive commissions thereon during the 
continuance in force or renewal of such 
policy without being licensed, provided, 


(a) Such recipient does not transact in- 
surance while not so licensed, and 


(b) The payment is made pursuant to 
a contract entered into before such solicita- 
tion and issuance, between the insurer pay- 
ing or allowing the commission and such 
person. 

This legislative change 
ability insurance the same rule as has ex 


extends to dis- 


State Department Rulings 


isted in the past with respect to life insurance. 
Life insurance was expressly mentioned in 
the statute to avoid any presumption of 
prohibition which might arise out of its 
failure to be mentioned. 

Chapter 177 (S. B. 977), effective October 
1, 1949, amends Section 1690 to permit the 
Commissioner to issue restricted licenses to 
new applicants for cause for which he could 
Previously the Com- 


deny the application. 
restricted 


missioner’s authority to 
licenses for cause was limited to licensees 


issue 


and former licensees. 

Chapter 336 (A. B. 2349) makes a number 
of changes in the provisions of the law 
relating to the issuance of joint firm life 
agents’ licenses. 

(a) A firm 
to be licensed as a fire and casualty agent 


will no longer be required 


or broker in order to be eligible for a joint 
firm license. 

(b) More 
be the joint 
named thereon. 


than one natural 
holder of a firm 
Issuance of a separate firm 
license for each natural who is a 
joint holder will no longer be required. Until 
further notice, surrender of existing licenses 


person 
license and 


may 


person 


for reissuance will not be required unless 
changes in or additions to the joint holders 
are sought. 

(c) A detailed individual application wiil 
continue to be required of each natural 
person who seeks to be a joint holder. Ap- 
plication filing fees continue at the same 
rate for each person authorized to exercise 
agency powers. 

(d) The prohibition against the holding 
of separate individual licenses by natural 
persons eligible to be named on a joint firm 
license but not so named is eliminated. A 
natural person who ts named on a joint firm 
license continues to be ineligible for a separate 
individual license, and any natural person 
eligible to be so named on a firm license 
is expressly prohibited from, in any manner, 
directly or indirectly, soliciting, negotiating 
or effecting life insurance, or participating 
in such solicitation, negotiation or effecting, 
on behalf of the firm, except under the au- 
license of which he is 


thority of a firm 


a joint holder. 

(e) Firm licenses may be of any one of the 
three types of Life agent’s license, namely, 
Life and Disability agent’s licenses, Life 
Only Agent’s licenses, and Disability Only 
\gent’s licenses. 

Chapter 381 (A. B. 2351) 
tion 1709, relating to the filing 
notices of intention to keep agents’ licenses 
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amends Sec- 
of annual 





in force and of renewal applications. As so 
amended, the law will no longer require the 
insurer to join in the notice or renewal ap- 
plication nor will it require a penalty ex- 
amination for failure to file before January 1. 
Expiration of the license and forfeiture of 
renewal rights continue as in the past for 
failure to file before January 1, but an 
application for a new license may be filed 
for double the regular fee at any time 
during the license year immediately following 
January 1. 


In other words, notices or renewal ap- 
plications may be filed upon payment of 
the regular fee on or before November 1 and 
upon payment of double the regular fee after 
November 1 and before January 1. Applica- 
tion for a new license may be filed upon 
payment of a double fee from January 1 
to the following December 31, but no ex- 
amination will be required. A person who 
fails to file notice of intention to keep the 
license in force or a renewal application 
before January 1 ceases to be licensed and 
is subject to the penalties prescribed by law 
if he continues to transact insurance whiie 
so unlicensed. 


Chapter 1133 (A. B. 
tion 1706.9 to. provide all privileges 
under certificate of shall 
be terminated forty-five days after failure 
by the holder to fulfill the examination re- 
quirements. Previously such privileges termi- 
nated after thirty days. This change in the 
law applies to failures to fulfill the examination 
requirements occurring on and after October 
1, 1949, or within thirty before 
October 1. The fact that a certificate of 
convenience may have been issued before 
October 1 is, therefore, not material as long 
as it is in full force and effect on that date. 


1324) 
that 
convenience 


amends Sec- 


any 


days 


Chapter 1356 (Senate Bill 824) amends 
Section 1703, effective October 1, 1949, to 
provide for three Life Agent’s 
licenses, viz., a Life and Disability Agent’s 
license, Disability Only Agent’s license, and 
anew Life Only Agent's license. 


types of 


The classes of insurance within the scope 
of the Life and Disability Agent’s license 


and the Disability ( Minds \gent’s license con- 


tinue to be the same as under the two 
types of licenses provided for in the past. 
The new Life Only Agent’s license will 
permit the licensee to transact life insur- 
ance and only such limited form of disability 
insurance as is contained in clauses for 
waiver of premium and indemnity on account 
of permanent and total disability when in- 
cluded in life insurance policies. It will 
not permit the transaction of disability in- 
surance generally nor, on the basis of previous 
Opinions of the Attorney General, will it 
permit the transaction of double indemnity 
for accidental death even though included 
in life insurance policies. The latter has 
been re-submitted to the Attorney General 
for further opinion, however, at the request 
of the life underwriters’ organization. 


As amended by Chapter 1356, 
1703 expressly provides that nothing con- 
tained therein shall prevent the holding at 
one time, by any qualified and eligible person, 
of more than one of these three 
licenses. 


Section 


types ol 


Chapter 1356 also amends Section 171], 
effective October 1, 1949. This section 
specifies that agents’ qualification examina- 
tions shall be sufficient in scope to test 
the applicants’ knowledge of and familiarity 
with the insurance laws, the obligations 
and duties of an agent, and the provisions, 
terms and conditions of the insurance which 
the license will authorize them to transact. 


As amended, this section expressly pro- 
that an applicant shall not be ex- 
anlned on any class of insurance which 
he is or was authorized to transact under 
any Life Agent’s license which he holds or has 
held in the current or preceding license year 


vides 


Chapter 1356 also amends Paragraph (h) 
of Section 1706, effective October 1, 1949, 
to provide that the examination require- 
ments are not applicable to an applicant 
for any of these three types of 
who holds or held during 
of the current or preceding license 
a license of the type applied for, a Lit 
and Disability Agent’s license, or both a Life 
Only Agent’s license and a Disability Only 
Agent's license. 


licenses 


has any part 


yeal 





<< >»-— 


“Clarity and precision are the goals to be sought in the court’s charge to the 


ae 


The rounded sentence or rhythmic phrase must often be sacrificed to 


the accurate expression, for in the law the exact word at the right time and in the 
right place is the ‘word fitly spoken’ (Prov. 25:11).” Stacy, Ch. J., in Tarking- 
ton v. Rock Hill Printing & Finishing Company et al., 32 CCH Automobile 


Cases 76 (N. C., 1949). 
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What the Courts Are Doing 


Selected Decisions from All Jurisdictions Involving Negligence (page 771), 
life Insurance Contracts (page 775), Fire and Casualty Contracts 
(page 778), and Automobile Policies (page 780), as Reported 


by CCH INSURANCE LAW REPORTS 


NEGLIGENCE 


Fourteen-Year-Old Electrocuted— 
Applicability of Attractive Nuisance 
Doctrine 


A fourteen-year-old boy met his death 
when he climbed upon a power line tower 
near the grounds of the public school in 
which he was a pupil. The power line was 
forty-eight feet above the ground and was 
attached at the end of an eight-foot cross- 
arm by means of two and one-half foot in- 
sulators which were fastened horizontally to 
each end of the cross-arm. The energized 
wires were attached at the end of each in- 
sulator by a loop wire which ran three to 
four feet below the end of the cross-arm. 
A judgment for plaintiff was reversed, the 
court holding that no recovery can be had 
unless the attractive nuisance doctrine ap- 
plies, since the boy was a trespasser, The 
doctrine does not apply to a fourteen-year- 
old boy unless it is shown that he was 
mentally incompetent to know the risk or 
danger to be encountered in venturing upon 
a dangerous instrumentality, and there was 
no such showing in the evidence.—Kentucky 
Utilities Company v. Earles’ Admr. Kentucky 
Court of Appeals. June 24, 1949. 17 CCH 
NEGLIGENCE CASEs 207, 


Contractor's Liability— 
Explosion of Oil Tank 

Plaintiff entered into an agreement with 
defendant whereby the latter agreed to in- 


Negligence 


stall an oil storage tank which -was to be 
with another tank then on the 
premises. While the workmen were engaged 
in this duty, an explosion burst the old 
tank, which contained a residue of sludge in 
its bottom. It was defendant’s duty to take 
precautions in connecting a new tank to an 
old tank, which would be likely to contain 
oil and gases. The circumstances and condi- 
tions under which the explosion occurred 
afforded prima facie evidence, which raised 
a presumption of defendant’s negligence un- 
der the res ipsa loquitur doctrine. Whether 
the evidence introduced as explanation was 
sufficient to rebut the presumption was a 
question of fact for the jury. Judgment for 
plaintiff was affirmed.—Siniarkst v. Hudson, 
d. b. a. Will A. Hudson Botler & Welding 
Company. Illinois Appellate Court, First 
District. June 29, 1949. 17 CCH NEcitI- 
GENCE CASEs 177, 


connected 


Golfer Injured— 
Respondeat Superior 


Defendant appropriated a sum ot money 
to provide recreational activities for its em- 
ployees. The captain of defendant’s plant team 
asked one Haas if he would play on a golf 
team, which Haas agreed to do. The green 
fees were paid out of funds appropriated by 
defendant. After working hours plaintiff 
was on a public golf course, as was Haas, 
when Haas gave no notice of his intention 
to drive by calling out the warning signal 
“Fore.” His drive hooked toward plaintiff, 
and on noticing its direction, the cry of 
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“fore” was given. Plaintiff looked up in the 
direction from which the cry came and was 
struck in the eye by the ball. Whatever 
motive and whatever benefit defendant re- 
ceived as the result of sponsoring and 
financing an organized recreational plan, its 
employees were not acting within the scope 
of their employment nor as agents for the 
company. Defendant had no control over 
Haas while on the golf course. Judgment 
for defendant was affirmed.—Rogers v. Allis 
Chalmers Manufacturing Company. Ohio 
Court of Appeals, First Appellate District. 
May 16, 1949. 17 CCH NEGLIGENCE CAsEs 212. 


Walking with Back to Track— 
Last Clear Chance Doctrine 


The twelve-year-old plaintiff was engaged 
in selling newspapers at the railroad station. 
He looked shoulder and saw the 
southbound passenger train approaching, but 
concluded that he had time to get across the 
crosswalk in front of the train. He did not 
look again but proceeded to the crosswalk 
where he was struck. Plaintiff at no time 
heard the bell or whistle of the train before 
he was struck, The trial court did not err in 
instructing on the last clear chance doctrine, 
since there was evidence that the engineer 
saw plaintiff walking diagonally toward the 
track with his back toward him, paying no 
heed to the warning whistles of the locomo 
tive, and the train could have been stopped 
in time to avoid the accident. 


over his 


An award of 
$91,000 was not deemed excessive, since the 
boy had a life expectancy of nearly fifty-four 
vears, and he suffered the loss of one leg, 
the major portion of the other foot and other 
disfiguring injuries. Judgment for plaintiff 
was affirmed.—Huggans, etc. v. Southern 
Pacific Company et al District 
Court of Appe al, First 
Tune 27, 1949, 17 


California 
District, 
CCH 


Division 
lwo NEGLIGENC! 


Cases 22(), 


Theater's Liability— 
Bolt Falling from Ceiling 


After plaintiff had been seated for some 


time in detendant’s motion picture theater, 


he heard a “t 
followed by a“ 


Ss the ceiling” 
She threw 
Within 
a “terrible thud” 
greasy, threaded bolt three 


rrible noise in 
whistling sound.” 


her arms over her head and ducked 


a few seconds there was 


on her arm, A 
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inches long and one-half inch in diameter 
with a square head like a nut was found on 
the floor close to where plaintiff had been 
sitting. In the absence of exculpatory eyj- 
dence by defendant, the circumstance that 
a greasy bolt dropped from the ceiling of 
defendant’s theater was evidence from which 
negligence might be inferred. If the bolt 
which caused the injury was no part of the 
theater equipment and in no under 
defendant’s control, the reasonable inference 
would be that defendant was not responsible 
for plaintiff's injury. On the other hand, if 
the bolt was a part of the equipment of the 
theater or in any way under defendant's 
control, there would be a prima-facie infer- 
ence that defendant was responsible for its 
falling through space and hitting the plain- 
tiff. The trial court erred in entering judg- 
ment for defendant as a matter of law. 
Judgment was reversed with a venire— 
Skeen et vir v. The Stanley Company of Amer- 
ica. Pennsylvania Supreme Court, Middle 
District. Filed June 24, 1949. 17 CCH Nec- 
LIGENCE CASES 213. 


way 


Muncipality’s Liability— 
Motorist Injured by Falling Tree 


Plaintiff wife was injured and her automo- 
bile demolished when a tree in a parkway) 
of defendant city blew down. Defendant 
contended that in appearance the tre 
was healthy and that its defectiveness was 
not learned until the roots were exposed 
when the tree toppled, while plaintiffs in- 
sisted the evidence of decay was plainly 
the tree fell. Although th 
a casual observer, would have ap- 


visible before 
tree, to 
pt ared to be alive because of its green leaves 
an inspection of the trunk near the ground 
line would have shown it to have become s 
diseased as to constitute a potential danger 
Trees with rotted roots are a real menace 
when located near a street or sidewalk, or in; 
park or playground. When an 
bears the general appearance of health be 
cause it retains its leaves, although the root 
system is in fact largely decayed, the danget 
is genuinely insidious. The jury was just! 
fied in concluding that by the exercis 
reasonable care the defect could have beer 
found, the danger obviated and the damagt 
prevented Judgment for plaintiffs was 
affrmed.—City of Jacksonville v, Foster et v1 
Florida Supreme Court. July 22, 1949. 17 
CCH NEGLIGENCE CAsEs 184. 
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WHAT THE COURTS ARE DOING 


Restaurant's Liability—Bone 
Fragment in Barbecued Sandwich 


After eating a few bites from a barbecued 
pork sandwich purchased from defendant, 
plaintiff noticed a peculiar sensation in his 
throat and began coughing. Forty-five min- 
utes later he was taken to the hospital and 
an emergency operation performed to re- 
move a piece of pig bone from his throat. 
He alleged that defendant restaurant’s serv- 
ants were negligent in not discovering and 
removing the piece of bone before preparing 
and serving the meat in the sandwich in vio- 
lation of Code Section 42-109 (7) of the 
Pure Food and Drug Laws. To permit an 
inference of ordinary negligence from the 
mere presence of a particle of bone in a meat 
sandwich would place the seller of food in 
the position of a virtual insurer of the per- 
fection of the food. Even in those jurisdic- 
tions where the actions have been based on 
the breach of an implied warranty, the seller 
is not required to furnish a perfect product 
in respect to bone particles likely to be 
present in the food. Defendant was not re- 
quired, in the exercise of ordinary care, to 
discover and eliminate every single particle 
of bone from the sandwich. Judgment of 
nonsuit was affirmed.—Norris v. Pig’n Whistle 
Sandwich Shop, Inc. Georgia Court of Ap- 
peals. June 1, 1949, 17 CCH NEGLIGENCE 
Cases 153, 


Bottle of Bleaching Liquid Bursting— 
Manufacturer’s Liability 


Plaintiff sustained serious wrist injuries 
when a bottle of bleaching liquid manufac- 
tured by defendant burst as she unscrewed 
the metal cap preparatory to opening it. 
When the bottle burst the fragments flew 
about the kitchen, and the cap and some 
particles of glass were picked up in an ad- 
joining room. Particles of glass had been 
thrown about the kitchen, and the liquid 
had been scattered on the walls, floor and 
ceiling. The trial court erred in directing a 
verdict for defendant, since there was suffi- 
cient evidence from which the jury could 
have found that the liquid was under ab- 
Normal pressure, that this was due _ to 
defendant’s negligence, and that it was a 
proximate cause of plaintiff's injuries. It is 
not necessary that negligence of the defend- 


ant, to be actionable, be the sole cause of 


Negligence 


NEGLIGENCE 


the damage.—DeCorsey et al. v. Purex Cor- 
poration, Ltd. California District Court of 
Appeal, Second District, Division Three. June 
29, 1949. 17 CCH NEGLIGENCE CAsEs 241. 


Manufacturer's Liability— 
Chemical Damaging Cotton Crop 


Plaintiff's cotton crop was damaged by a 
chemical dust manufactured by defendant 
chemical company. The dust was scattered 
from a plane upon a rice field owned by 
defendant Elms Planting Company. A test 
was made to determine whether the dust 
could be distributed from an airplane, but 
no test was made as to its floating quality. 
On a morning when no wind was blowing, 
the Elms Company avaitor used 
distributing 


the dust, 
it carefully. The question of 
foreseeability of probable injury was sub- 
mitted to the jury, which was entitded to find 
that there was no previous experience in the 
use of agricultural chemicals which gave 
any indication of the danger to a crop three 
quarters of a mile away. However, judg- 
ment against the manufacturer was affirmed, 
the court holding that the chemical com- 
pany was not excused from liability by the 
mere showing that it was unaware of the 
peculiar carrying quality of the dust it was 
selling. Ordinary care required that it should 
have such knowledge, in view of the dan- 
gerous nature of the product it was selling. 
It was charged with the knowledge which 
tests would have revealed. —Chapman Chem 

ical Company v. Taylor, 

Court, June 27, 1949. 17 
CASES 136. 


\rkansas Supreme 


CCH NEGLIGENCI 


Weight Reducing Treatments— 
Leg Burned 


Plaintiff sought to recover damages for 
the alleged burning of her lower leg, in- 
flicted while undergoing weight 
treatments at defendants’ studio. 


of defendants’ 


reducing 
That part 
treatment im- 
prove the weakened condition of plaintiff's 
ankle consisted of the use of two lamps. 
The first of these, a “de-polray lamp” was 
placed within an inch or two of plaintiff's 
left ankle for a period of ten minutes during 
each of the eleven treatments she received. 
The second lamp used was a regular infra- 
red lamp designed to produce heat. This 
lamp was placed some twenty-four to thirty- 
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designed to 
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six inches above plaintiff's left ankle for 
periods of ten minutes as an additional part 
of each treatment. Defendants’ expert wit- 
ness on electricity, heat and light testified 
that the “de-polray lamp” was not a heat- 
producing lamp, but simply created a very 
weak electro-magnet capable of attracting 
hairpins or small nails and that such a 
“lamp” could have no possible effect on the 
human body. He testified that the 
maximum input of the infra-red lamp was 
240 watts; that a person would be more 
likely to suffer a burn from having been 
exposed to sunlight. on a summer’s day for 


also 


ten minutes than he would from exposure 
to the infra-red lamp for the same petiod; 
and that it was his opinion that a normal 
person's flesh could not be burned under 
the conditions given. The trial court di- 
rected a verdict for defendants, based on 
the expert’s testimony and the admission of 
plaintiff that the lamp produced only a warm, 
comfortable feeling except on the last occa- 
sion at which she claimed to had a 
feeling of heat, although she did not go so 
far as to characterize it as a burn. The re- 
viewing court affirmed, holding that plaintiff 
failed to sustain the burden of proving that 
her injury was proximately caused by any 
negligence of defendants.—Jackson v. Col- 
ston & Zup, d.b.a, Posture Form Studio. Utah 
Supreme Court. Filed August 31, 1949, 17 
CCH NEGLIGENCE CAsEs 305, 


have 


Substance on Theater Floor— 
Owner's Liability 


Plaintiff, a patron in defendant's theater, 
sustained injuries when she slipped and fell 
on a slippery, repulsively odoriferous sub- 
stance on the floor between the rows of 
seats. Defendant contended that the condi- 
tion did not exist for such length of time 
that a reasonably prudent person would 
have discovered it in time to remove it be- 
fore plaintiff's arrival. The theater opened 
at nine o’clock in the morning and remained 
open until after four o’clock the following 
day. The premises were cleaned and _ in- 
spected daily before being opened in the 
morning. Plaintiff was injured shortly after 
one o'clock in the morning. While the mere 
passage of time will create a presumption of 
constructive notice, such is not the only factor 
involved. Other considerations such as lack 
of diligence on the part of defendant to dis- 
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cover the danger, the increased risk of injury 
arising from the condition and the prob- 
ability that invitees will not discover it are 
The evidence 
was sufficient to warrant a finding of defend- 


all elements to be considered. 


ant’s negligence, not only because o€ its failure 
to maintain a vigilant watch over its prem- 
ises, but also by virtue of the fact that the 
substance had actually remained on the floor 
long enough to form a crust on its surface, 
Judgment for plaintiff was affirmed.—Travis 
v. Metropolitan Theatres Corporation. Cali- 
fornia District Court of Appeal, Second Dis- 
trict, Division Two. May 4, 1949. 17 CCH 
NEGLIGENCE CASES 107, 


Elevator Company's Liability— 
Doors Left Open and Unguarded 


Defendant elevator company had previ- 
ously installed an elevator for manual »sper- 
ation in the building of defendant clinic. 
The elevator was operated by a clinic em- 
ployee. Under contract with the clinic, the 
company was engaged in installing 


certain electrical equipment for automatic oper- 


elevator 


ation of the elevator. The twenty-four-year-old 
plaintiff, an expectant mother, entered the 
building for the purpose of being treated 
by a doctor whose office was on the second 
floor. She was walking down the lighted 
corridor toward the elevator when, without 
warning, blacked out. She 
picked up unconscious on the bottom of the 
shaft. There that the em- 
ployees of the elevator company had opened 
the outer doors of the shaft on the first 
floor and raised the cage nearly to the sec- 
ond floor, leaving the door to the shaft open 
without barrier or guard, and with only a 


any she was 


was evidence 


narrow typewritten slip over the push but- 
The trial court 
motion for 


ton, “Elevator out of order.” 
granting defendant's 
nonsuit, since there was sufficient evidence 
to submit the case to the jury. The dissent- 
ing judges were of the opinion that the 


erred in 


elevator company was not liable for plain- 
tiff’s injury, since it could not have been 
that plaintiff 
“black out” and wander down a well-lighted 
hall into the elevator well—MclIntyre % 
Monarch Elevator and Machine Company et al 
North Carolina Supreme Court. June 16, 
1949. 17 CCH NEGLIGENCE CAsEs 91. 
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WHAT THE COURTS ARE DOING 
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liFE—Selected Decisions from All Jurisdictions Involving, the Construction 
of Life, Health and Accident Insurance Contracts as reported 


by CCH LIFE INSURANCE REPORTS 


Death During Insurer's 
Investigation Period 


On August 1, 1946, the deceased applied 
for a life insurance policy and received a 
receipt which stated that “No insurance 
liability of the company shall be deemed 
to have been created if within sixty 
days from the date of this receipt no policy 
in exchange for the settlement receipt has 
been received by the undersigned.” The 
applicant successfully passed the medical 
examination, and a policy conformable to 
the application was forwarded to the agent 
with instructions to hold it pending in- 
vestigation of the applicant’s habits, finan- 
cial ability, and mode of living. The in- 
vestigating company’s report, dated Au- 
gust 9, was that the young man was guilty 
of reckless driving, fast living, and drinking, 
and had been involved in an automobile 
accident. This report had been received at 
the home office on August 12, but had not 
been examined when the company learned 
that the applicant was killed by the town 
marshal on August 14. The insurer then 
recalled the policy. The court affirmed 
the judgment of no liability, holding that 
the compilation of the policy and its trans- 
mission to the agent to be delivered to the 
applicant in the event the investigation 
report was satisfactory did not amount to 
an issuance of the policy.—Reese v. Ameri- 
can National Insurance Company. United 
States Court of Appeals for the Fifth Cir- 
cuit. July 14, 1949. 13 CCH Lire Cases 993. 


Unnotarized Request for Change 
of Beneficiary 


The insured’s policy provided that the 
beneficiary might be changed by filing with 
the insurer a written request, duly acknowl- 
elged, accompanied by the policy, such 
change to take effect upon endorsement. 
On December 31, 1947, the insured wrote 
the company regarding a change in bene- 
helary to name his twelve grandchildren, 


Life, Health—Accident 


dividing the return equally. The letter was 
forwarded to the home office where it was 
received on January 8. Two days later the 
insured died. On January 21, apparently 
unaware of the insured’s death, the insurer 
advised that it was not possible to offer a 
mode of settlement request since the amount 
involved was $2,700, and a minimum of 
$1,000 for each beneficiary was required be- 
fore it could provide a mode settlement. The 
insurer also pointed out that the signature 
should be acknowledged by a notary public 
as required by the policy terms. The court 
awarded the proceeds to the two children 
of the insured, who were the designated 
beneficiaries at the time of the insured’s 
death, holding that the unacknowledged 
request for a change of beneficiary and the 
subsequent letters written by the insurer 
did not effect a valid change.—The Equitable 
Life Assurance Society of the United States 
v. McClelland ct al. United States District 
Court, Western District of Michigan, 
Southern Division. August 18, 1949. 13 
CCH Lire CAses 1036. 


Sound Health Clause— 
Slight Disorder 


The life insurance policy delivered to the 
insured on June 17, 1946, contained the 
usual provision that no liability attached 
unless the insured was in good health upon 
delivery and receipt of the policy. In Feb- 
ruary, 1946, the insured had an operation 
for uterine prolapse and removal of an 
ovarian cyst. In March and April she was 
treated by a doctor, who advised her to 
return in two months. Six days after sign- 
ing the application, she again consulted this 
doctor and was advised to have an opera- 
tion to correct a condition 
stenosis of the cervix. Following this op- 
eration she developed peritonisia fever 
which continued until her death resulting 
from an embolus. There was also evidence 
that the insured had twice been hospitalized 
for observation for tuberculosis. The evi- 
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diagnosed as 
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that the insured related a 
considerable history pf female disorders and 


dence showed 
advised the agent of the two operations for 
this condition, but that he failed to set out 
in the application certain information given 
by the insured. There was no evidence that 
the insured knew that the agent did not 
supply all information given in response to 
his questions. Upon being advised that she 
had undergone a previous operation fot 
female trouble, the agent told her this was 
a minor matter and of no consequence. The 
agent taking the application is the agent 
of the insurer, and his knowledge is imputed 
to the The insured not in- 
capacitated from attending her duties. The 
policy requirement of sound health does not 
extend to 


company. Was 


ailments ot 

j for plaintiff was af 
The Farmers & Bankers Life In 
Company v. Baxley. Oklahoma 
Supreme Court. Filed September 13, 1949, 
13 CCH Lire Cases 1052 


slight or periodic 


disorders. Judgment 
firmed. 


SuUraANnCE 


Insurance Commissioner's Authority 
to Suspend License 


Plaintiff, a 
ganized 


fraternal benefit society or- 
the the State of 
Colorado, for some vears had been licensed 


under laws of 
by the Insurance Department of the State 
of North Dakota to transact business therein 
The 


renew 


fraternal benefit society. 


refused to 


as a foreign 
Insurance Commissioner 
the Association’s license on the ground that 
the United States Government had 
made a beneficiary or assignee under the 
Association’s patronage group contracts in 
violation of the Statutes of North Dakota; 
that the Association had made allocations 
to death benefit reserves upon a basis which 
is neither in accord with its contracts nor 
permissible under the laws of the State 
of North Dakota; that the Association made 
one loan to its officers and another in con- 
nection with a transaction out of which the 
officers made a profit; and that the Asso 
ciation had made an invest- 
ment in industrial stocks in sum of 
$6,980. 


been 


unauthorized 
the 
The court held that in view of the fact 
that the certificate holders were adequately 
protected and that the violations of law 
complained of by the Commissioner were 
either approved by his predecessors in of- 
fice or condoned by his examiners, the can- 
cellation of the Association’s license without 
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giving it an opportunity to conform to th 
law was too drastic a penalty. Therefore, 
the Association was ordered to furnish sat- 
isfactory that it was conducting 
its insurance business in accordance with 
the laws of the state—National Farmers 
Union Life Association v. Krueger, Commis- 
sioner of Insurance of the State of North 
Dakota. North Dakota Supreme Court 
Filed July 1, 1949. 13 CCH Lire Cases 102¢ 


evidence 


NSLI Proceeds— 
Community-Property Rights of Wife 


Plaintiff wife contended that since sh 
and the deceased insured were residents of 
the State of California at the time he ob- 
tained the National Service Life Insurance 
policy in which he named his mother as 
sole beneficiary, she had a vested interest 
half of 
premiums had been paid out of community 
earnings. This would be the rule in Cali- 
with 


in one the proceeds because the 


fornia respect to insurance policies 
issued by private corporations, but an en- 
tirely different situation is presented in 
dealing with a policy issued by the federal 
government. The policy was issued pursu- 
ant to a Congressional Act, which provides 
that the proceeds of the policy be paid only 
to the person designated and that the bene- 
fits are not assignable. Judgment for the 
mother was affirmed.—Pack v, United States 
of America et al. United States Court of 
\ppeals for the Ninth Circuit. September 


7, 1949. 13 CCH Lire CAses 1045. 


War Risk—Peptic Ulcer 


Plaintiff sought recovery under a war risk 
policy for disability incurred while employed 
as a merchant seaman, claiming that a peptic 
ulcer was caused by “risks of war or war- 
like On repeated 
plaintiff was alerted, as were all members 
ot the crew, to ammunition to the 
armed guard who manned the ship’s guns, 
but the latter were never fired. 
fell in adjacent waters 
but there was no damage to the ship. Suc! 
conditions called into play all the tensions 
ot any man’s nervous system, but whether 
that in turn affected secretions and thus 
induced the presence of an ulcer, or whethe! 
a latent condition existed and was thereby 
kindled into activity, or whether plaintiff's 
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digestive apparatus was adversely affected 
by other conditions such as those of diet 
was entirely a matter of speculation. There 
was nothing in the evidence to support an 
afirmative finding for plaintiff, and a decree 
was entered for defendants.—Rogel v. The 
United States of America et al. United States 
District Court, Eastern District of New 
York. July 12, 1949. 13 CCH Lire Cases 1042. 


Beneficiary’s Right to Proceeds— 
insurable Interest 


\fter separating from his wife, the de- 
ceased went to board at the home of de- 
fendant and her husband and lived there 
until his death. During that period he took 
out two industrial insurance policies in which 
defendant was named beneficiary. She was 
not related by blood or marriage to the 
insured, nor was she a creditor when she 
became interested in the policies. Even 
though named as beneficiary, one without 
an insurable interest who pays the premiums 
or takes an assignment cannot collect the 
proceeds of an insurance policy on the life 
of another. An exception has been made in 
tl industrial policies where the 
isurer retains an option to pay the pro- 
ceeds to one equitably entitled thereto. The 
exception could not be invoked in this case 
because the policies did not provide for 
optional payment to one without an insur- 
able interest. Judgment for plaintiff was 
atirmed.—IlV ebber v. Western & Southern Life 
Insurance Company. Kentucky Court of Ap- 
May 13, 1949. 13 CCH Lire CAses 984. 


ie case ot 


peals 


Military Exclusion Clause—Waiver 


The insured died while engaged in naval 
service in time of actual war without hav- 
ing obtained a permit from the insurer and 
paving additional premiums, as required by 
the terms of his life insurance policy. Plain- 
tiff alleged that upon her son’s enlistment, 
she notified the local agent of that fact, but 
Was not advised that any extra premium was 
due. She further alleged that upon receipt 
of notice by the company, it was defendant’s 
duty to demand from her the extra premi- 
ums required to keep the policy in full force, 


and that by its continued acceptance of the 
premiums, it had waived the provisions of 
the military and naval service clause. Mere 
knowledge on the part of agents of the 
company of the fact that the insured was 
in the naval service, coupled with the fact 
that these agents continued to collect the 
premiums on the policy witheut demanding 
or collecting the additional premiums due 
on account of the insured being in the naval 
informing the insured or the 
beneficiary of the provisions of the policy 
in that respect, did not impute to defendant 
any waiver of the military and naval service 
clause. No officer or agent of defendant who 
had authority to issue policies or to waive 
any provision of the policy had actual knowl- 
edge of the entry of the insured into the 
naval service. Judgment for plaintiff in the 
amount of the net reserve was aflirmed.— Life 
& Casualty Insurance Company of 
v. IV’vod. Georgia Court of Appeals. Septem- 
ber 10, 1949. 13 CCH Lire Casks 1049. 


sery ice, or 


Teunessee 


Aviation Accident Insurance— 
Coverage Construed 


The insured, a district traffic manager for 
an air lines, was killed when the plane in 
which he was riding crashed. His aviation 
accident insurance policy provided coverage 
against through accidental means 
“While the insured as a passenger is in or 
boarding or alighting from an_ aircraft 
owned and operated by a common carrier 
for passenger service on a scheduled trip 
over an established passenger route of such 
carrier within the bounds of the forty-eight 
states of the United States border.” The 
court concluded that the accident was with- 
in the coverage of the policy. At the time 
of his death the insured was a passenger, 
not a pilot, in an aircraft owned and oper- 
ated by the Delta Air Lines, which is a 
common carrier, for passenger service, and 
not cargo service, on a trip which had been 
planned in advance or scheduled, and was 
over a passenger route which had been es- 
tablished by grant from the Civil Aero- 
nautics Authority.—Little v. Globe Indemnity 
Company. United States District Court, 
Northern District of Georgia, Atlanta Divi- 
sion. June 29, 1949. 13 CCH Lire CAseEs 1048. 
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Use of Property for Gambling 
Purposes—Increase of Fire Hazard 


Plaintiff insurer sought a declaratory judg- 
ment to determine its liability under a fire 
insurance policy, alleging that defendants 
fraudulently misrepresented that the prop- 
erty was to be used as a restaurant and 
dwelling when in fact the property was to 
be occupied and used as a gambling estab- 
lishment contrary to the laws of the State 
of Missouri. Under the terms of the policy 
the entire policy was void if the insured wil- 
tully concealed or misrepresented any ma- 
terial fact or circumstance concerning the 
the interest of the insured 
therein, or in case of any false swearing by 
the insured. The policy also provided that 
the company would not be liable for loss 
occurring while the hazard was increased 
by any means within the knowledge or con- 
trol of the insured. The agent inspected the 
premises prior to the issuance of the policies, 
and evidence of the use of the premises for 
gambling and the illegal sale of liquor were 
obvious to him at that time. If the agent 
had such knowledge, then issuance of the 
policy would be a waiver of the conditions, 
even if material to the risk. The jury found 
that the use of the premises for gambling 
and for the illegal sale of liquor, or either 
of them, did not increase the hazard of fire. 
Furthermore, if the use to which the prop- 
erty was put was different from that speci- 
fied in the policy, but such different use did 
not increase the hazard of fire, then the 
policy was not void under the laws of Mis- 
Plaintiff was liable under the policy. 
—Firemen’s Insurance Company v. Smith et al. 
United States District Court, Western Dis- 
trict of Missouri. April 18, 1949. 6 CCH 
Fire AND CASUALTY CAsEs 1096, 


insurance or 


souri. 


Waiver of Formal Proof of Loss 


Plaintiff had a “Reporting Form Extended 
Coverage” policy with defendant in which 
the limit of liability was fixed at $75,000. 
Following a fire loss, defendant offered to 
pay plaintiff the sum of $31,663.45, if plain- 
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tiff would accept it in full satisfaction of its 
claim. This offer was refused. Suit was 
brought and resulted in judgment for plain- 
tiff for $31,663.45 plus the additional prin- 
cipal sum of $7,000. The question now before 
the court was what interest, if any, was 
allowable. Defendant contended that since 
the policy allowed it sixty days after proof 
of loss to make payment of the amount due, 
and since plaintiff had not filed proof oj 
loss, the demand against it had never ma- 
tured so as to start the running of interest, 
at least not prior to the filing of defendant's 
answer in the Since defendant had 
fully investigated plaintiff's loss, had con- 


cause. 


‘sidered and discussed the loss with plain- 


tiff’s president, had admitted liability by 
offering $31,663.45 in full satisfaction of 
plaintiff's demand for a greater amount, and 
had indicated its determination not to pa) 
more than the amount offered, such 
evidenced waiver of formal proof of loss.— 
Johnston Manufacturing. Company v. Great 
American Insurance Company. United States 
District Court, Eastern District of South 
Carolina. Filed May 16, 1949. 6 CCH Fir: 
AND CASUALTY Cases 1093. 


action 


Rival Claimants— 
Assignees v. Mortgagee 


The insured, who was the owner and op- 
erator of saw mills, had executed and de 
livered to a plywood sales company a mortgagt 
on the mills to secure present and future 
indebtedness. Some of the property covered 


. by fire insurance policies was damaged or 


destroyed by fire. The mortgagee claimed 
that under Section 5695, Mississippi Code 
of 1942, providing for loss-payable clauses 
to mortgagees in fire insurance policies, 1! 
was entitled to the proceeds of the policies 
The Collector of Internal Revenue asserte! 
a lien on the funds for unpaid income taxes 
Two insurance agents interposed a claim fo! 
unpaid premiums on the insurance policies 
The insured went into bankruptcy after th 
fire, and the receiver in bankruptcy also set 
up a claim to the funds. Two attorneys 
claimed the entire proceeds of the policies 
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by virtue of an assignment made to them 
by the insured between the dates of the fire 
and bankruptcy. 


No clause was written into the mortgage 
or into the policies providing for the pay- 
ment of any occurring thereunder 
to the mortgagee in the event of a fire. Such 
clauses were, however, added as riders to 
six of the policies upon request by counsel 
for the mortgagee some time after the execu- 
tion of the policies and prior to the fire. 
This request appears to have been unilateral 
and not joined in by the insured. 


losses 


Affirming a judgment for the mortgagee, 
the court held that the statute places in the 
mortgagee a superior right over the mort- 
gagor to the proceeds arising from the fire 
damage. By the same token the assignees, 
who were not in the category of bona fide 
purchasers, had no greater right, but must 
stand in the shoes of the assignor.—United 
States of America et al. v. Sentinel Fire In- 
surance Company et al. United States Court 
of Appeals for the Fifth Circuit. August 13, 
1949. 6 CCH Fire ANp CASUALTY CASEs 1078. 


Insured’s Arson— 
Mortgagee’s Rights 


\ fire insurance policy issued by 
detendant in the name of Peach as 
insured and contained a clause reading that 
loss under the policy would be payable 
to plaintiff as his interest appeared. The 
insured deliberately destroyed the property 
and was later convicted of arson. In an 
plaintiff to under the 
the court held that the policy should 
he reformed so as to provide that plaintiff 
he protected, without relation to the con- 
duct of the named insured, and that he 
recover for his loss up to the full amount 
t the policy. Plaintiff's interest arose as 

assignee of notes given under the Crom- 
well trust, which was the purchase-money 
trust given to Cromwell, Trustee, by Peach 

sinally to secure loans and through a 


was 


one 


action by recover 


poley, 


deed of trust. Those trusts were taken 
by him to be collateral security for repay- 
ment to him by Peach of certain advances 
totalling over $30,000. The insurance com- 
pany had previously treated Peach as an 
unacceptable risk and had canceled a policy 
issued to him, but within six weeks there- 
after they issued a policy in his name and 
accepted the premium from plaintiff for 
that insurance. The logical conclusion was 
that the insurer intended to protect plain- 
tiff.— Capps wv. Transcontinental Insurance 
Company of New York. United States 
District Court, Eastern District of Vir- 
ginia, Norfolk Division. July 11, 1949. 6 
CCH Frre ANnp CASUALTY CASEs 1068. 


Public Liability Coverage— 
“Alteration’’ Exclusion 


Defendant issued an “Owners’, Land- 
lords’ and Tenants’” policy covering plain- 
tiff’s apartment house, agreeing to indem- 
nify and defend the insured from public 
liability. Plaintiff had hired a contractor 
to put on a new asbestos roof and shingles 
on the siding, remove a downspout and 
put in a new one, change a couple of win- 
dows and replace a wooden porch with a 
concrete slab. In the course of the work 
the downspout was removed, but not re- 
placed, and water dripping caused ice to 
form, which in turn caused a tenant to 
fall and sustain injuries. The insurer re- 
fused to defend the suit brought against 
plaintiff by the tenant on the ground that 
the policy excluded “bodily injury 
by structural alterations, new construction 
or demolition work unless written permit 
for such work is attached.” Entering judg- 
ment for plaintiff, the court held that re- 
moval of the decayed downspout did not 
constitute a structural alteration, but was 
merely an ordinary piece of repair work.— 
Frazer v. The Hawkeye Casualty Company 
United States District Court, District of 
Colorado. July 8, 1949. 6 CCH Fire AnpD 
CASUALTY CAsEs 1062. 
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Theft Insurer's Liability— 
Car Taken by Ex-Wife 


When plaintiff's ex-wife took his auto- 
mobile without his knowledge or consent, 
did it constitute a “theft” within the mean- 
ing of the policy issued by defendant? The 
evidence was explicit that the ex-wife em- 
ployed a South Carolina attorney and as- 
certained from plaintiff's employers what 
his itinerary was, knowing in advance where 
he would be at a given time. She informed 
plaintiff of the whereabouts of the car only 
after she returned to Massachusetts. If her 
claim was bona fide, all she had to do was 
resort to the civil courts of South Carolina 
to protect her interest. There was ample 
evidence to require the trial judge to submit 
to the jury the question of whether or not 
the taking was a theft within the terms of 
the policy. The question of whether the 
insured breached the cooperation clause of 
the policy by refusing to have a warrant 
issued against his ex-wife presented a ques- 
tion for jury determination. Judgment for 
the insured was affirmed.—Geiger v. Aetna 
Insurance Company. South Carolina Supreme 
Court. Filed July 28, 1949. 32 CCH Aurto- 
MOBILE Cases 479, 


Damages—lInadequate Award 


A preschool boy, who was pinned against 
a fence by an automobile of defendant com- 
pany, suffered a brain concussion, bleeding 
from the nose, an abrasion of the left ear 
near the lobe of the ear, scratches on the 
left side of the neck, scratches on the left 
forearm, an abrasion of the left arm near 
the shoulder, an abrasion of the back over 
the left shoulder blade and between the 
shoulder blades, a fracture of the second, 
fourth, fifth and sixth ribs in the left axillary 
area, and contusion of the left leg with 
ecchymosis, shock and nervousness. He was 
confined to bed for two weeks and to his 
house for a month. His parents testified 
that the child was normal prior to the acci- 
dent, but that at the present time he is 
nervous, frightened, sleeps badly and wakes 
up during the night crying. There was medi- 
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cal evidence that the nervousness and bed- 
wetting would continue for at least a year 
longer. The court was of the opinion that 
the verdict of $1,000 was inadequate, declar- 
ing that the jury may have misunderstood 
the instruction as to the elements to be 
considered in awarding special damages, 
especially the suffering which in a child 
may be as keen’as in an adult.—Macias, etc., 


et al. v. Western Union Telegraph Com- 
pany et al. United States District Court, 
Southern District of California, Central 


November 23, 
612. 


Division. 1948. 32 CCH 


AUTOMOBILE CASES 


Taxicab Passenger Assaulted— 
Carrier's Liability 


While plaintiff, a passenger for hire in one 
of defendant’s taxicabs, was sitting on the 
front seat beside the driver, and proceeding 
in the direction of his requested destina- 
tion, he was struck on the top of his head 
and rendered unconscious. Some 
hours later plaintiff was found lying uncon- 
scious, suffering from numerous injuries 
about the head, in a field in the vicinity 
of the place from which he had left when 
he entered the cab. He was removed to a 
hospital and did not regain consciousness 


eight 


for four days. The taxicab driver had 
turned in his receipts at the end of his 
shift, accounting for plaintiff’s fare. The 


following evening the driver was shot and 
killed while driving defendant’s taxicab 
Plaintiff did not see the blow which struck 
him and could not tell precisely who or what 
struck him. A common carrier must ex- 
ercise the highest degree of care, vigilance 
and precaution in the transportation ot 
passengers, and a legal presumption of neg! 
gence arises, casting upon the carrier the 
burden of disproving it, when an injury to 
a passenger is caused by a defect in the 
road, cars or any other appliance, or b) 
a want of diligence or care in the carrier 
or its employees, or by any other thing 
which the carrier can and ought to control 
as a part of its duty to carry passengers 
safely. The circumstances surrounding th¢ 
injury gave rise to a presumption of the 


I L J — October, 1949 





lfrom 
in the | 


WHA" 


nl 


carrier 
ployee 
materiz 
neriori 
mploy 
the ver 
—O’Br 
United 
trict of 


be CC 


Insure 
Retail 


Plait 
surance 
pick-uy 
ment \ 
the pol 
truck w 
pleasut 
the ins 
is used 
the po 


; 


in ac 


| The m 


had be 
the me 
livery | 
fore, d 
for “w 
livery 

merely 
and th 
ship pl 
The ce 
obligat 
brough 
injured 
truck. — 
Moines 
Distric 
Distric 
CCH . 


Loan 
Failur 
Plait 
mobile 
made 
the lo 
the bz 


Autor 





MOBILE 


re 


ving the 
od 


es — 


and bed- 
ast a year 
inion that 
te, declar- 
nderstood 
nts to be 
damages, 
1 a child 
‘acias, elc., 
ph Com- 
ict Court, 
, Central 
32 CCH 


d— 


ire in one 
ig on the 
roceeding 
destina- 
his head 
ne eight 
1g uncon- 

injuries 
» vicinity 
eft when 
ved to a 
ciousness 


iver had 
d of his 
ire. The 


shot and 
taxicab 
~h struck 
» or what 
must ex- 
vigilance 
‘ation of 
of negli- 
rrier the 
injury to 
‘t in the 
e, or by 
e carrier 
er thing 
) control 
issengers 
ding the 
n of the 


ber, 1949 


jin a claim of liability against 










WHAT THE COURTS ARE DOING 


carrier's negligence, the motive of the em- 
ployee for an unprovoked assault being im- 
material, as the driver was engaged in the 
neriormance of the duty for which he was 
mployed. Defendant’s motions to set aside 
the verdict and for a new trial were denied. 
—O'Brien v. Public Service Taxi Company. 
United States District Court, Middle Dis- 
trict of Pennsylvania. February 28, 1949. 
32 CCH AUTOMOBILE CAsEs 623. 


Insurer's Liability—‘*Wholesale or 
Retail Delivery’’ Exclusion 


Plaintiff issued its policy of liability in- 
surance to defendant Harper covering a 
pick-up truck, and subsequently an endorse- 
ment was attached by the terms of which 
the policy was made to cover the automobile 
truck while it was being used for business and 
pleasure by the policyholder, and relieved 
the insurer of liability “when said vehicle 
isused for wholesale or retail delivery.” While 
the policyholder was hauling merchandise 
from Butler, Missouri, to Virginia, Missouri, 
in the truck, an accident occurred, resulting 
defendant. 
The merchandise being hauled by defendant 
had been paid for by him as a partner in 


\the mercantile business at Virginia, and de- 


livery was made at Butler, Missouri. There- 
fore, defendant was not using his vehicle 
for “wholesale or retail delivery” since de- 
livery had already been made, and he was 
merely hauling the merchandise for storage 
and thereafter for retail sale at the partner- 
ship place of business at Virginia, Missouri. 
The court concluded that the insurer was 
obligated to defend the insured in actions 
brought in the state court by various persons 
injured through operation of the insured 
truck—Hawkeye Casualty Company, Des 
Moines, Iowa v. Harper et al. United States 
District Court, Western Division of Western 
District of Missouri. April 19, 1949, 32 
CCH AutomosiLe CAsEs 599, 


loan Company's Liability— 
Failure to Transfer Insurance 


Plaintiff bought from one Blay an auto- 
mobile on which defendant company had 
made a loan. Plaintiff and Blay went to 
the loan company, and plaintiff paid off 
the balance of the loan. He contended 


Automobile 


AUTOMOBILE 


ER ET NE A A RE SC NT A TS TCT ATLL EN TRE ST NA a 


that defendant’s agent asked him if he wished 
to retain the insurance on the vehicle and 
that he told her he might as well. The 
papers in regard to the automobile and the 
insurance policy were mailed to him several 
days later, and plaintiff testified that he did 
not look at the policy, but just put it 
away. After a loss was sustained, the in- 
surance company denied liability the 
ground that it was never notified of the 
change of ownership, and plaintiff brought 
an action against the loan company to re- 
cover for damage to the vehicle. The acci- 
dent occurred nearly two months after 
plaintiff received the policy, and in that time 
he did not examine it or inquire as to 
whether he had been substituted as the in- 
sured. In all his transactions with the loan 
company, he did not request that his name 
be substituted as the insured in the policy 
nor did defendant promise to the 
substitution to be made. Defendant was 
not an agent for the insurer or any insurance 
company and had no authority to make 
the substitution. Judgment for the loan 
company was affirmed.—Goehring v. Stock- 


on 


cause 


ton Morris Plan Company. California Dis- 
trict Court of Appeal, Third District. 
August 20, 1949. 32 CCH AvuTOMOBILE 


CASsEs 556. 


Host’s Liability— 
Demands to Stop Ignored 


Defendant invited the sixteen-year-old 
minor to be his guest in the family car 
to travel from her home in Tacoma to Fort 
Lewis, which invitation she accepted. After 
she entered the car she discovered that the 
driver was intoxicated. Her demands that 
he permit her to get out were ignored, and 
she sustained serious injuries when the car 
collided with a truck. Plaintiff argued that 
when she requested the driver to stop and 
allow her to alight, the relationship of host 
and guest terminated, and from that time he 
was responsible for any injury caused by 
his negligence. The court rejected this con- 
tention, holding that when plaintiff accepted 
a ride with defendant, she became a guest 
for the entire journey. To hold otherwise 
would nullify the plain wording and intent 
of the host-guest statute. Judgment for 
defendant was affirmed.—Alkins, etc. v. Hemp- 
hill et al. Washington Supreme Court. June 
10, 1949. 32 CCH AvutToMmosILE CASEs 417. 
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A GUIDE TO THE AUTOMOBILE POLICY—Continued from page 712 


may reasonably depend upon the time, place 
and purpose for which it is to be used. One 
furnished for all purposes and at all times 
and places would clearly be for his regular 
use. One furnished at all times but strictly 
for business purposes alone could hardly be 
said to have been furnished for his regular 
use at a time and a place when it was being 
used for personal purposes. It may be as- 
sumed that when a car is furnished all of 
the time for business purposes, with permis- 
sion to use for incidental personal purposes, 
all within a certain area, the car might be 
said to be furnished for regular use within 
that area. But when a car thus furnished 
for such a use is driven to a distant point 
on one occasion, with the special permission 
of the one furnishing the car, that particular 
use would hardly seem to be a ‘regular use’ 
of the car. It cannot be said, as a matter 
of law, that such a use on a particular occa- 
sion, which is a departure from the cus- 
tomary use for which the car is furnished, 
is a regular use within the meaning of these 
clauses of the policies.” 

The court went on to say: 

“That language may be reasonably in- 
terpreted as intending to provide for a regu- 
lar use at the time and place in question, and 
not for such an exceptional and single use 
by permission as here appears. The court 
having adopted this construction, and this 
being a reasonable one, it cannot be over- 
thrown even if it should appear that another 
construction would have been equally tenable.” 

While the language of the California court 
goes further than that of the Ohio court, it 
would appear defensible, at least, on the strength 
of the unusual facts presented in this case. 


‘Member of His Household” 


The construction of the words “member 
of his household” has presented some inter- 
esting although an examination of 
them does not develop the niceties of rea- 
soning which occur in the cases already 
examined, For the most part, it is a matter 
for the jury to determine whether the parties 
are members of the same household.® 


cases, 


While it is clear that living under the same 
roof is a necessity for the operation of such 
a condition—as is illustrated by holdings that 


a son in service or an estranged wife is not a 
member of the insured’s household ‘—the 
mere physical presence of a child or a wife 
in the house does not always give rise to a 
holding that such a person falls within the 
excluded category. In a Maine casé where 
a son, wife and baby moved into the insured’s 
house while looking for a job and a separate 
place to live, the United States District 
Court held that the policy covered the in- 
sured in his use of the 
errand when he became involved in an 
accident. The court said that the son was 
not such a member of the father’s family as 
to void the coverage of the father’s policy 
under the conditions. The test that the court 
used is well set forth in its conclusion: 


son’s car on an 


“Here two families came together tempo- 
rarjly until the newcomer could find another 
place of abode, which was expected to be a 
matter of only a few weeks. There was no 
one head of both groups; no permanence; 
no pursuit of a common object; no such 
union of the two families as would make 
them one. It was a temporary arrangement 
for the convenience of the son and his family 
while getting located elsewhere. Each 
family retained its own organization under 
its own head and did not merge to make one 
family or one household in any such way as 
the word is used in the policy.” 


Private Passenger Automobiles 
One of the provisions of the “drive other 

private 

that it relates only to the coverage on pri- 


passenger automobiles” clause is 
vate passenger automobiles. A decision was 
recently handed down which illustrates that 
it automatically goes into force upon the 
policy’s amendment to cover a private pas- 
senger car.® In this case the insurer, by 
amendatory endorsement attached to a re- 
newal certificate, had reclassified a_ light 
truck used by a farmer for his own business 
only and not as a dray for his neighbors, as 
a private passenger automobile with cor- 
respondingly lower rates. The Appellate 
Division of the New York Supreme Court 
declared that it was intended that the “drive 
other private passenger cars” coverage 
should be extended to the insured—even 
though it had not been applicable when the 
vehicle was described as a light truck. 





®Helm v. Maryland Casualty Company, 30 
CCH Automobile Cases 861 (N. Y., 1948). 

TJsland v. Fireman’s Fund Indemnity Com- 
pany et al., 25 CCH Automobile Cases 985 
(Calif., 1946), aff'd 28 CCH Automobile Cases 
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233; Fleming v. The Travelers Insurance Com- 
pany et al., 31 CCH Automobile Cases 760. 

8 Kennedy, Admzx. v. (American) Lumber 
man’s Mutual Casualty Company of Illinois, 31 
CCH Automobile Cases 347 (N. Y., 1948). 
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In order to bring an accident within the 
exclusion of this clause relating to the op- 
eration of a sales agency, if it had not 
already been subjected to the death knell 
of another policy prohibition, it is generally 
required that the use of the automobile be 
in the furtherance of the business of the 
sales agency. The point was raised in the 
California case previously discussed ® on the 
subject of “regular use”; the court concluded 
that the exclusion didn’t operate in a case 
where a sales agency employee used a com- 
pany car for an incidental personal matter 
with special permission. The court used this 
language in dealing with the situation: 

“Tt is argued that since the employees of 
this sales agency were allowed at times to 
use its cars for their personal purposes, with 
the idea of keeping them happy and making 
them better salesmen, this was a part of 
their compensation. And that, therefore, it 
must be held that this accident was one di- 
rectly ‘arising out of the operation’ of this 
sales agency. The very wording of the 
clauses of the policies relating to an em- 
ployee of a sales agency indicates an in- 


tention to distinguish between the operation 
of such a car on the personal business of 
the employee and its operation in connection 
with the business of the agency. ... Any 
possible connection between this accident 
and the business of the agency is remote, and 
it cannot be fairly said that it was one arising 
out of the operation of that agency, within the 


._» 


contemplation and intention of the parties 


In conclusion, it may be observed that 
this clause, or endorsement, as it was former- 
ly known, has been the subject of little liti- 
gation by comparison with other clauses of 
the policy. This is not to say that the first 
exclusion relating to “household” and “regu- 
lar use” could not be made less ambiguous 
nor more explicit, but at the moment such 
a procedure would seem to have little value 
in the light of the fact that the present 
phraseology has come to have a more or 
less accepted meaning in judicial circles. The 
day for revision should doubtless await the 
day when wholesale revision of the policy 
and/or the broadening of the coverage of 
the entire automobile liability contract is 
up for consideration. 


| NEWS .. ARTICLES . . BOOKS — Continued from page 767 


author of the article had with businessmen. 
They stated that they had given 
thought recently to religious matters, al- 
though they denied being religious men. They 
could see that in some respects successful 
business had become aligned, perhaps hap- 
hazardly, with teachings of the Bible. 


The easiest product to market is that which 
fills the needs of most people at a price they 
can afford to pay. Guided by this self-evi- 
dent principle, business has succeeded and 
prospered over a long period of time, re- 
gardless of the number of “gyp” products 
that spring into existence in the same mar- 
ket. Luckman of Lever Brothers about a year 
ago published an article which explained the 
alignment of business with the golden rule 


some 


At the 1948 meeting of the American Bar 
Association, a report by one section raised 
the question of the moral righteousness in 
the government’s taking property through 
confiscatory taxation. 

Perhaps Mr. Coyle’s book has just shaped 
these pulsating scattered thoughts into a con- 
crete form. 


Available Reports 


The Annual Report of the Federal De- 
posit Insurance Corporation for the year 


* See footnote 5, supra, 


Automobile Policy 


ending December 31, 1948, has been pub- 
lished and distributed. During 1948 the 
corporation completed the retirement of its 
original capital; the surplus, now more than 
$1 billion, is a mutual fund created through 
assessments paid by banks and supplemented 
by income from the corporation’s investments 

he corporation has distributed $311 mil- 
lion in aid to 307 insured banks, and it is 
estimated that all but $25 million of this 
amount will be recovered. Improvement in 
the quality of bank assets represents one of 
the most significant changes that has occurred 
in the nation’s banking system during the fif- 
teen years’ existence of the corporation. In 1948 
substandard assets of insured commercial banks 
were about one twelfth of capital accounts and 
one half of one per cent of their assets. 


Oregon has published its Forty-First An- 
nual Report of the Insurance Commissioner 
for 1948. Compiled at Salem, it shows con- 
densed financial statements and reports of 
the business of each association, company, 
corporation, society and exchange transact- 
ing business under state authority. 

Another annual report available is that of 
the State Insurance Fund of Puerto Rico, 
covering the fiscal year of July 1, 1947, to 
June 30, 1948. It is published in San Juan. 
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examples may serve to illustrate the situa- 
tion which is in mind. 


A large steel company in the East sus- 
tained a loss of goods shipped by barge. In- 
surance was carried on the goods and the 
insurance company paid the loss. Following 
the usual procedure, the insurance company 
then commenced subrogation action against 
the barge company. It developed, however, 
that the barge company was a subsidiary 
of the steel company! The attendant com- 
plications can be well imagined. 


Some time ago a manufacturing organi- 
zation leased a portion of the area in a 
warehouse building and was negotiating for 
additional space in the warehouse because 
it admirably fitted the organization’s pur- 
In the interim, stock of the lessee 
was damaged by water from the sprinkler 
equipment in the building. This loss was 
covered by the insurance carriers of the 
lessee, who, prior to paying the loss, how- 
ever, requested the usual release and assign 
ment of all rights against the 
whose employees had negligently caused 
the loss. The lessee understandably objected 
to this, knowing that its chances of obtain- 
ing additional space in the building would 
be jeopardized. The matter was finally 
compromised, but not without considerable 
difficulty. 


pose. 


warehouse, 


A contractor doing work about the country 
for various utilities had a contractors’ equip- 
ment floater policy. The equipment could 
readily have been damaged by some act of 
the principal’s employees. The assured, be- 
cause of competitive business conditions, 
did not want to risk any subrogation action 
against the utilities and, therefore, requested 
his insurance company to waive its rights 
against them, 


Similar situations can involve almost all 
types of insurance policies, including such 
diversified forms of workmen’s compensa- 
tion, business interruption, automobile, plate 
glass, sprinkler leakage, boiler insurance and 
many others. Perhaps the most fruitful 
source of difficulty subrogation-wise is, how- 
ever, in respect of landlords and tenants. 
Between which are poorly drawn 
from an insurance standpoint and insurance 
which is improperly written, many conflicts 
are possible. 


leases 


Only recently there was a situation where 
a manufacturer had organized a 
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separate 


A REPORT TO THE READER—Continued from page 706 


corporation for the sole purpose of holding 
title to various buildings occupied by the 
manufacturer. All the building policies were 
written in the name of the building corpora- 
tion. Here was a situation just looking for 
trouble. If the manufacturing company had 
negligently destroyed the building by fire, 
the insurance company, if it had 
inclined, could have subrogated against the 
manufacturing company. Certainly this was 
not the intention when the insurance was 
written, but, nevertheless, could well have 
been the consequence, It is scarcely a proper 
answer to say that most insurance companies 
would not have taken advantage of such a 
situation. 


been so 


Insofar leases are 
strongly recommended that someone skilled 
in insurance matters be permitted to review 
all leases before they are signed. It is 
astounding to note the insurance provisions 
(or lack thereof) in many such documents 
Some of the provisions are vague, while 
others are even absurd. Some require in- 
surance which virtually unobtainable, 
while others impose liabilities upon the 
tenant which, for all practical purposes, are 
uninsurable. 


as concerned, it is 


is 


After leases are executed, care should be 
taken to determine that the insurance is 
properly coordinated therewith. The proper 
attention given to these matters at the 
right time will eliminate much future trouble 
and expense. Leases properly drawn ca! 
virtually eliminate, for example, the problem 
of subrogation. 


There are numerous other ways in which 
the subrogation problem may be attacked, 
assuming it develops that an assured does 
not desire subrogation to take its normal 
course. Insurance companies may 
(possibly for an additional premium) to 
waive their rights in some cases. Naming 
other interests as additional assureds ofte! 
obviates any difficulty of this nature. Dif- 
situations will indicate different pro- 
The important point is, however, 
for each assured to consider how subroga- 
tion might affect him personally. 


This but of the matters 
if properly considered before a loss, will 
eliminate the many misunderstandings and 
dissatisfaction with insurance policies and 
companies which frequently develop after 
a loss occurs. 


agree 


ferent 
cedures. 


is one which, 
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